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HIS ſmall Treatiſe 
| having met with a 
| very favourable Ac- 
ceptance, being the firſt 
that was ever printed in its 
Kind, hath encourag'd the 
Tubliſher hereof to reviſe, 
correct, and ſupply every 
Thing that he thought was 
wanting to make it the 
* moſt compleat of any Book 
© now extant: In order there- 
- Unto, he hath carefully 
: AZ _ 


To the Reader. 


examined the Authorities 
by the reſpective Books of 
the Law, and hath added 
3, many late adjudged Caſes 
proper to the Subject, by 
placing them under their 


= 
convenient Heads and 


Chapters. And Laſtly, 

hath added ſeveral new 
Chapters, with the Acts 

of Parliament that relate 
to Landlords and Tenants, 
and whar concerns the 
Preventing the Deſtructi- 

on of Houſes by Fire, and OC 
of the new Building of | 
Houſes within the Bills of 
Mortality. | 


— ? * 
ä : 
A ˙ A Ig 


THEE - 


THE 


CONTENTS. 


119 
K 8 


n 
ä 


CHAT ET 
* of the ſeveral Kinde 


of Tenants and Tennres, 
Page 1 


C nA 
Of TLeaſes, Covenants and Cundi- 


tions; Proviſos and Reſerva- 
tions, Surrenders and A gu- 
ments of Leaſes, 66 


CHAP 


Of Payment of Rent, Acceptance 
aud Extinguiſhment thereof ; 
* De- 


Two CONTENTS. 
Demands, Entries, Dates, 
Contiuuauces, I imitations and 


Determinations of Leaſes, 
| Page 120 


CHAP. IV. 


Of Corn ſown, who ſhall have the 


Crop. Of Eflovers, and Trees 
blown down. Of Diſftreſſes : 


hat Things may be deſtrain- 


ed, and how uſed: Who may 
take a Diſtreſs; for what 
Cauſe, when, and where :Iſith 


the late Atts of Parliament 
for Sale of Goods, &c. di- 


Ns ſtrained for Rem, 151 
n. v. 


Of Reſcons, in what Caſes it 


may be lawful: Of Replevins, 
how to be ſued out; and of A- 
wowries to Declarations upon 


Keplevins, 213 ; 


CHAP. 


K 
I 7 
* 
25 
7 ( 
Þ 
4 
© 


Mori Fame er ED ON 


The CONTENTS. 
CHAP, VL 


In what Caſes a Tenant or other 


may be ſaidto commit Waſte in 
Houſes, Gardens, Woods, Pa- 


ſtures, Orchards, &c. and what 


Waſte ſhall be puniſhable, and 


what not: Mith ſome Obſer- 


wt G 


vations concerning the Cut- 
ting, Spoiling, and Stealing 
of Mood, Page 227 


CHAP. VI. 


The Doctrine concerning Com- 


mon of Cattle, &c. between 
Landlord and Tenant, &c. 


245 
CHAP. VIII. 


veral Obſervations upon the 
Statute 29 Car. 2. which was 
made to prevent Frauds and 
Perjuries, and relates to Bar- 
gains in buying and (elling 
Goods and Chattels, 291 
7 CHART 


The CONTENTS. 
CHAP. -I 


Several neceſſary Matters relating 
to Farmers, and ſuch as keep 
and feed Sheep, and other 
Beaſts; as alſo relating to Ac- 
tions for Nuſances done by one 
Tenant to another, &c. Page 

nenn 


CHAP. X. 


Some further Obſervations rela- 
ting to Covenants in Leaſes, 
&c. With feveral modern re- 

- ſolwed Cafes relating to Plead- 
ing tn Covenants upon Leaſes, 
"238 313 

Alſo concerning the Late Acts of 

Parliament, to prevent De- 

ſtruct ion of Houſes by Fire, and 

of the new building of Houſes + 

ebithin the Bills of Mortality, © 

Ibid, * 


- $ 


7 Tenn 


q THE 
1 __ CONCERNING 
Landlozds and Tenants. 


5 W 


„ ADiæiſion of the ſeveral K indi 
d- ; / Tenants and Tenures. 


VERY Subject of this King- The Kind 
dom that occupieth any of Tenants 
Lands, or inhabiteth in ary d Te- 

$5 @_/4 Houſe or Tenement, is ſaid es 
to be a Tenant, Texens a Tenendo; 

2 becauſe he muſt hold of 1 Lord 

or other. 

id. And divers and various are the 

1 and Kinds of Tenants and 
Fenures in this Land at this Time; 

altho dugh they have been more nu— 

metous, and were indeed of exceſ— 


11 {ive 


ge e R 


V illenage. 


P illenage. 


Free Alm.. 
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ſive Slavery to the People, ſo that 
their exorbitant Cruelty i 


| ath cauſed 
their Diſſolution. Sn. 

Thoſe which are ceaſed to be, are 
Tenure in Villenage, where the Lord 


might vaſlal and enſlave his Tenant's | 


Perſon at his Pleaſure, but not Kill 
him. | 
Pillenage, where the Lord might 
pillage his Tenant of all his Goods. 
Frank- Almoigne, or Free Alms, was 
a Tenure begun, and had its Origi- 
nal, either at or ſoon after the Foun: 


dation of Monaſteries and Religious 


Houſes, and extirpated with them. 
The Nature of it in old Time was, 
when a Man being ſeiſed of Lands 
or Tenements in his Demeſne as of 
Lee, of the fame Land did enfeoft 
ſome Abbot or Prior, and their Con- 
vents, or ſome Dean and Chapter, 
and their Succeſſors, or ſome Par- 


fon of 2 Church, and his Succeſſors, 


or any other Religious Perſon who 


was in a Capacity to take ſuch Aims, 


to hold the fame Lands and Tene- 
ments to them and their Succeſſors, 
% Liberam Eleemoſyuam, in Free 
Alms, or Frank- Almoigne, of the 
Grantor and his Heirs: And ſuch 
as held in tree Alms, were bound, 


in Conſideration of ſuch Grant or 
I Feott- 


* * 7 
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Feoffment, to perform certain Divine 
and Religious Services and Exerciſes, 
for the Soul's Good, Life and Proſ- 
perity of the Grantors, and all others. 
And they confirmed all their Grants 
with grievous Anathema's and Im- 
precations againſt all ſuch as ſhould 
in any Ways diminiſh or take a- 
: =» way ſuch their Grant, or convert 
the ſame unto any other Uſe ; which 

s ſome believe to be none of the 
- = leaſt Cauſes, why Purchaſers of Church- 


- ©* Lands find ſuch ill Succeſs, and ſel- 

Is dom do enjoy it to the Fourth Ge- 

1; = neration. | | 

33 BM But, as ſaid before, this Tenure 

3s and the Religious Houſes ended to- 

of © gether, or immediately one after the 

of other, ſo that none can grant any 

n. Lands or Tenements in Liberam Elec- 

er,  moſyaam, at this Day. 

r- — Tenure i Capite and Knight's Ser- Knight's 
rs Dice, was ailo by Act of Parliament, Services 
ho Anno 12 Car. 2. cap. 24. (together 


ns, with the Court of Wards, which was 

ne- dependent upon that Service) taken 

rs, away, and ail thoſe Tenures are now 

ree 4 turned into Free and Common So— 

the 2 (ge. | 

ich 5 Alto Tenure hy Grand Sorjeanty, Grand 
nd, was a Kind of Tenure by Knight's Segeanty. 


or B 2 Service, 


4 The LAM concerning Ch. 1. 
Eſcuage. Service, and ſo was Tenure by E- 
ſcuage, becauſe the King had the 
Wardſhip and Marriage of ſuch Te- 

rants under Age; and though theſe 
Tenures are taken away by the ſaid 

Stat. 12 Car. 2. yet the Honorary Ser- 4 


_ vices of Grand Serjeanty ſtill conti: 

nue. 1 

Petit Ser- But 'tis ſaid, That Tenure by Pe- 1 
Jearity. tit Serjeauty is no more than a So. 
cage-Tenure in Effect, becauſe the = 
Tenant is not thereby bound to do 5 

any Thing in his proper Perſon touch! p 

ing the Wars, and had not Wardſhip, it 
Marriage or Relief annexed; yet this - 


ſeems to be allo taken away by the e. 


{aid Statute. 

4 So that the more uſual Tenants a? 138 
1 mong us at chis Day, are, # þ 
Fee ſemple. Tenants in Fee- Jimple, and in Fee- 7 at 

20  : = 


Fee-Tail, Tenant in Tail after Poſſibility of © C. 
Iſſue extinct. FT 
Dower, Tenant in Dower, and by the Cur- wi 
Curteſey, teſy of England; Tenant for Term of a 
Term of Life or as Years, upon Leaſe in Wii- Sin 
Life, for ting, or Leaſe Parol. 3 I 


Tears. 


At Wl. Tenant at H² by the Common 7 br; 


Law, or by Cuſtcm. > wh 
Sufferance. Tenant at Ju fe MANCE. - 4 ob! 
Cty. Tenant by C of Court-Roll. 3 
Teaants tiot 


ats 
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Cap. 1 : 
Tf a Man were to deal as Purchaſer In um- 
with a Tenant in Fee limple, he hath Frances off 

a happy Bargain if he meets with a Fee-ſemple. 
Simple Tenure and a Simple Tenant ; 2 


Ch. 1. Landloꝛds and Tenants. 
Tenants in Coparcenary, Joint- Te- Coparce- 
wants, and Tenants in Common. 


Fee-Simple 


A Man that is ſeiſed in Lands or Fre 5 Inis 


Tenements, to hold to him and Bis 
Heirs for ever, is ſaid to be Tenant 
in Fee-ſimple ; and ſuch an Eſtate is 
called Feodum Simplex, The Word 


Feodum in Latin, being taken to ſig- 
nify Inheritance ; and Simplex im- 


p:'1es pure, Jain or unmixed : And 
indeed Fee ſimple is the molt pure 


Holding ; that is, Being unmix'd, or 


entangled in it ſelf. But as the whi- 
teſt Colour will be ſooneſt ſtained; fo 


is this pure Tenure molt ſub biect to 


be ſpotted and involved in Troubles 
above any other; Which the Law 
calls Incumbrances. Lit. Ten Lib 


I mean, the one free from Incum- 
brances, and the other from Deceit; 
which many have found difficult do 
obtain. 


I ſhall era by Way of Cau- 


tion, {et down the ſeveral Troubles 


B 3 and 


5 


What In- 
cu mbran- 
Ct. 


Forfei te A . 


Fee-T ail. 
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and Incumbrances this pure Tenure, 
called Fee-fimple, is ſubject unto. 

Fee ſimple may be incumbered with 
ſeveral Judgments, Statutes Merchant, 
and of the Stap'e, Recognizances, 
Mortgages, Wills, Pre-contracts, Bar- 
gains and Sales, Feoffments, Fines, 


 Amerciaments, Jointures, Dowers, and 


many other fraudulent Conveyances, 
if a Knave once poſleſs it; and laſt 
of all, may be quite forfeited for 
Treaſon. 

But Fee: ſimple being free om any 
of the above- mentioned Incumbrances, 


is the moſt free, abſolute and ample 
Eſtate of Inheritance that any Man 


can have; and therefore a Tenant in 


Fee-ſimple is ſaid to be Seiſitus in do- 


minico ſuo ut de feodo; that is, ſeiſed 


in his Demeſne as of Fee. 


Tenaiit in Foe-Tail. 


All Freehold Inheritances before the 
Statute of Mieſtminſter 2. cap. 1. De 
Donis Conditionalibas, were Fee ſim- 
ple at the Common Law ; ſo that 


Tenant in Tail was inſtituted by 


Force of that Statute : By which Sta- 
tute there is a twofold Tenant | in T ail, 
Viz, 


General © 
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General and Special Tail. 


Hei faid to be Tenant in Gene- General 
ral Tail, who holdeth Lands or Te- Tail. 


nements to him, and to the Heirs of 


his Body begotten. 


For if in this Caſe he marry many 
Wives, and have Iſſue by them all; 
every one of them may ( the Elder 
dying) come to inherit this. Land; be- 
cauſe every one is the Iflue engendred 
of his Body. „ 4 

It is the ſame Caſe, if Lands or 
Tenements be invefied upon a Wo- 
man and the Heirs of her Body, and 
ſhe have ſeveral Husbands, and Chil- 


dren by them all, every one of them 


is in a Poſlibility. to inherit thoſe 
Tenements, being all begotten of her 


Body. | 

But where Lands or Tenements Special 
are ſettled upon a Man and his Wife, Tail. 
and the Heirs of their Bodies be- 


tween them two lawfully. to be be- 


gotten, this is Tenant in Special 


Tail ; becauſe in this Caſe none can 


inherit but ſuch Children as are by 


this Man begotten upon the Body of 
this Wife named in the Grant: And 
if that Wife die, and the Man taketh 
another Wife, and hath Iſſue of her 

| B 4. Body, 


I 8 The LAV S concerning Ch. 1. 


li = 
1b Body, the Iſſue by the later Wife | | 
4 cannot inherit by Virtue of ſuch a 1 
1 Grant. And if the firſt Husband die, 1 
Wl. and the Wife marry again, and have 7} {F 
. Iflue by a ſecond Husband, that Iſſue t 
ö cannot inherit. Lite, Ten. J. 1. c. 2. 17 
bit 3 - 7 
1 Special | There be ſeveral other Eſtates in | 0 


8 Special Tail, according to the De- «& 
en. viſes, Limitations and Conditions, in- m 
vented and ſettled by the Donor; | 0 

as ſometimes to a Man and his Wife, ti 

and the Heirs Males of their Bodies, | »y 


. Fan Ie * A 

" 8 2. s r ee 
. ĩͤ rm Bog 
e 


ii! between them two to be begotten : ; Pi 
1 In this Caſe the Females cannot in- P 
i herit, Et econtra - For if limited to 4 


Heirs Females of their Bodies, then the 
_. Ma'es cannot inherit. 

So that if Lands be inveſted upon a 
Man and his Heirs Males of his Body, 
and he hath Iſſue two Sons, and 
dieth, the Eldeſt enters according to 
the Grant, and bath Iſſue a Daughter, 
and dieth ; this Daughter ſhall not in- 

iff | Herit the Land, but the Brother, be- 
wr} cauſe he is the Heir Male. ps 
it Tail be- And if a Man hath Lands granted 
if comes eX* to him, and to his Heirs Males of his 
i bing. Body, and he hath no Son, but only 
it a Daughter, and the Daughter hath 
14 a Son, and dieth, living her Father, 
and after that the Doxee dieth; in 
this 


r 4 
Fenner 
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this Caſe the Donee dying without 
Iſſue Male in the Law, the Son of his 
Daughter, which is the Grand-child, 
ſhall not inherit, but the Entail is ex- 
tint, and the Land ſhall revert to the 
Dvnor. | 


Theſe Grants in Tail are the Caufe Tail Te. 
nures In- 
cumbran- 


of much Strife, and ſtir up many 
chargeable Suits, though in my Judg- 
ment they are uſeleſs. For the Intent 
of the Donor is ſeldom obſerved in 
them, he intending to preſerve the 
Memory of his own Name to Per- 
petuity; which cannot be, ſince a 
Fine and' Recovery will now bar and: 
dock it. | 


Por the ſaid Statute De Donir, Cc. Stat. de 
being made 13 Edu. 1. eſtabliſhed a Dons 


general Perpetuity in Eſtates deſcendi- 
ble for all that would make it; ſo 
that moſt Eftates were conſequen- 
tially. entailed” in perpetuum by the 
Donor, on the Heirs of the Donee; 
which being againſt the Policy and 
Reaſon. of the Common Law, be 
came the Occaſion of many Mil- 
chiefs ; for Lords were often there 


buy defeated of their Eſcheats and o- 


ther Duties and Services, and Pur- 


chaſers and Tenants often loſt their 


Eſtates, and. were. evicted by the 
Heirs of the Grantors and: Leſſors; 


10 


Common 
Recovery. 
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for the Anceſtor could not bind his 


Eſtate farther than for his own 
Life. 


Theſe Miſchieſs were often at— 
tempted to be redreſſed in divers Par- 
liaments, and divers Bills to that End 


Were Exhibited, which were always 


rejected on one Pretence or other ; 
but the true Reaſon was, The Lords 
and Commons knowing that their 


Eſtates- Tail were not forfeitable for 


Felony or Treaſon (as Eſtates in 
Fee-limple were; ) and finding they 


were not liable to the Debts, Incum- 


brances, Sales, Alienations or Leaſes 
of their Anceſtors, did always reject 
ſuch Bills. 

This continued till about the 1 2th 
of Ed. 4. when the Judges, upon 


Conſultation among themſelves, did 
agree and reſolve, That an Eſtate- 
Tail might be docked and barred by 


a Common Recovery, and that by 
Reaſon of the intended Recompence 


in Value, a Common Recovery was 


not within the Reſtraint made by 


the ſaid Statute De Donis Conditio- 


nalibus. | 

If Tenant in Tail General or Spe- 
cial die without Iſſue, the Donor or 
his Heirs ſhall enter as in their Re- 


verhon; for in every Gift in the 


Tail, 
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Tail, without more ſaying, the-Rever- Entry by 
ſion of the Fee-ſimple is in the Donor, be Doro” 
Lon: Ten. i.. 


Tenant in Tail after Poſſibility of Iſſue 


extinct. 


When Lands and Tenements be Peſebiiy) 
granted to a Man and his Wife in of ſue 


Special Tail, and one of them die *in. 


before they have Iſſue, the Survivor 


is Tenant in Tail aſter Poſſibility of 


Iſſue extinct; but if they have Iſſue, 
during the Life of the Iſſue the Sur- 
vi vor cannot be ſaid to be Tenant. in 
Tail after Poſſibility of Iſſue extinct: 
But if the Iſſue die without Iſſue, and 
leave none to inherit by Virtue of 
the Entail, then the ſurviving Donee 
is Tenant in Tail aſter Poſſibility of 
Iſſue extinct. Lit. Ten, J. 1. c., 3. 


Js | 


And none-can be Tenant in Tail Dans is 
after Poſſibility of Iſſue extinct, but Special 


one of the Donees in Special Tail; Tail, 


which Tenant in Tail after Poſhbi- 
lity of Iſſue extin& is not charge- 
able for committing of Waſte, be- 


cauſe the Inheritance was once in 


him; but if he doth alien in Fee, it 


is a Forfeiture of his Eſtate, and the - - 
Heir in Reverſion may enter. For 


{ſeveral 
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c 

ſeveral other Privileges and Qualifica- d 

tions of this Tenant, vide Co. Litt. n 

F. 27. 6. Fitz, Waſte 125. Kitch. r 

F. 118. | n 

| | | a 

Tenant by the Curteſy of England: fl 

When a Man marries a Wife ſeiſed | at 

in Fee-ſimple, or in general Fee. S vi 

Tail, or one that is Heireſs unto b 

Lands or Tenements in Special, and 1 

hath a Child by the ſame Wife Male D 

5 or Female born alive; and the Wife | At 
if die; whether the Child be living or i i 
#508 dead, the Husband ſhall hold the fe 
1 ſame Lands during his Life, as Te th 
, nant by the Curteſy of England. ar 
1 WP which is a Tenure uſed in no other D 
” Country but England: And altho* 3 
55 the Child die as ſoon as it is born, W 
if it were but heard cry, the Huſ- I- 

il band ſhall hold the Lands after his 1h 
Wife's Deceaſe, during his Life, as Te- ou 
14 nant by the Curteſy; the Crying of ih 


the Child being a ſufficient Teſtimo- | fi 


Wo! * of its being born alive. 18 1. c. ha 
i Tenant in Dower, 7 he 
1 in 


„ This Kind of Tenant is always of zs, 
Deer. the Feminine Gender; and is, when a 3 
i} „ Man 
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Man who is ſeized of Lands or Te- 


nements in Fee-ſimple, or in Gene- 


ral Tail, or is Heir in Special Tail, 
marries a Wife and dies; the Wife, 
after the Death of her Husband, 
ſhall have, during her Life, the third 
Part of ſuch Lands or Tenements 


as her Husband had during the: Co- 


verture, whether ſhe had any Iſſue 
by him. or not, ſo ſhe be above Nine 
Years of Age at her Husband's 


13 


Death. Lit. J. 1. c. 5. This is Dower Dower az 
at the Common Law, but by Cu- —— 


ſtom in many Places it is otherwiſe; 


for in ſome Places ſhe ſhall have 
the Half, and in others the Whole; 
and in all thele Caſes me is Tenant in 
Dower. 


a. 


In Kent it is the Cuſtom for the Dower by 


Woman to have Half her Husband's — 
Lands durante viduitate, ſo long as 


ſhe continues a Widow, and with- 
out Chi'd ; but if ſhe marry again, 
ſhe loſes all: So likewiſe is the Cu- 


ſtom there, if a Man marry a Wife, 


having an Eſtate in Lands, &c. and 


ſhe die without Iſſue, he ſhall have 
Half while he remains ſole; but if 
he marry again he loſeth all. And 
in Kent they ſay, the Reaſon thereof 
is, becauſe they do not love that their 


Lands ſhould help to maintain any 
Chil- 


Ti * 
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Children, but ſuch as are of their 


own Getting ; but how ſure they are. 


thereof, Ignoramus. 

„That by the 
Towns or Boroughs, ſhe. ſhall have 
the Whole. See more of this, Co. 
Lit. 31, 33. That there needs no Li- 


very and Seiſin to an Aſſignment of 
Dower. Co. Lit. 3 5. And that it muſt 


be of ſome Part of the Land, or 

of a Rent iſſuing out of the ſame. 

lid. & Dy. 91. See more in Lie. 
Ten. I. 1. c. 5 
Chapter of Ds wer. 

The Wife One deviſed a Sum of Money to 
7s not bay- 
red of ber 
Dower tho 


e accept 
3 cery decreed that ſhe was not barred 


begueatbed of her Dower thereby : It was far- 

ber inſtead ther held, that ſhe being an Orphan, 

of it. and her Portion remaining {till in the 
Chamber of London, it ſhould be 
conſidered as a Debt due to her be- 
fore Marriage, and remain to her ; 
and that the Executors of the Huſ- 
band were not entitled to it. Pheg- 
fant verſus Pheaſant, in Canc. Trip. 
22 Car. 2, Caſes in Tings iſt Part, 
p. 181, 


renounce her Dower ; 


Tenant 
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his Wife, on Condition ſhe would 
ſhe accepted 
of the Legacy, and yet the Chan- 
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Lands or Tenements, 


Ch. 1. Landloꝛds and Tenants. 


Senant for Life. 


He that holdeth Lands or Tene- 
ments for the Term. of his own 
Life, or for the Term of the Life 
of any other Perſon : In this Caſe, the 
Leſſee either for Term of his own 
Life, or for another's, is Tenant for 


Term of Life: And this Tenant for 


Life hath in him the Freehold, this 


being the loweſt Degree of Freehold. 


Lit. Ten. l. 1. c. 6 

If a Man be Tenant for Term of 
his own Liſe, he hath a higher Eſtate 
than he that is Tenant for the Life of 
another. Co. Lit. 42. a. 


15 


Note; A Leaſe for Life muſt be . 


executed with Livery, becauſe an E- 


Nate for Life is a Freehold. See after 


P- 18. 
In a Grant for Term of Life, it is 


ſaid to be from Leſſor to Leſſee. Teſor 4 
Note; There is Feoffor and Feoffee, Leſſee. 


Donor and Donee, Leſſor and Leſſee ; 
there is likewiſe Grantor and Grantee, 
Obligor and Obligee, Mortgagor and 
Mortgagee. 


He that 


enfeofteth another 


Feoffor ; he to whom the Feoffment 
is made, is the Feoffee. 


Yo 


In Feoffor and 
is called the Feoffee. 


16 The LAM concernins Ch. 1. 


Donor and S0 when a Man giveth Lands or 


Donee. Tenements to another in Tail, he is 


called the Doxor; and he to whom 
the Gift is made, is the Dowvee, 
Grantiy And likewiſe he that letteth to 


and Gran- another any Lands or Tenements to 


fee hold for Term of Life, for Years, or 


at Will, is called the Leſſor; and he 


to whom the Leaſe is made, is called 
Lefſee : Which Leſſee for Life (as I 
ſaid before) is Tenant of Freehold. 
Morigagor So alſo he that pawneth Lands to 


and Mort- another, is called Mortgagor; and he 


„See. to whom it is pawned, is called the 
Mortgagee. 


Tenant for Years. 


Tenant for Tenant for Term of Years, is when 
Tar.. a Man demiſeth, and letteth any Lands 
or Tenements to another to hold for a 
certain Number of Years agreed upon 
between the Leſſor and the Leſſee; 

by Force and Virtue of which Leaſe, 


the Leſſee entreth into the ſaid Te- 


nements. . > 
This Leaſe for Term:of Years may 


be granted by Word of Mouth, and. 


this is called a Leaſe-Parol; which 
formerly bound the Leffor ſo long as 


the Term was accorded for, if the 
| Witneſſes 


Ch. 1. Landlozds and Tenants, 17 
Witneſſes lived to prove the Leaſe - 
Parol. | | 
But now the more ſafe and uſual 
Way is to take a Leaſe by Deed in- 
dented, which needs no other Exe- 
cution but only Sealing and Delivery. 
For by Virtue of that Leaſe, the Te- 
nant may enter whenſoever he will. 


Alſo, by the Statute of Frauds and Teaſes 
Per juries, 29 Car. 2. c. 3. Leaſes-Parol, Parol. 


or by Word of Mouth, will be void if 
they exceed Three Tears from the Making ; 
het Two third Parts of the improved 
Value of the Thing demiſed, muſt be 
reſerved to the Landlord, See after, 
Chap. 2. and Chap. 8. 
Aud no Leaſes, Eſtates or Intereſts, 
either of Freehold or Terms for Tears, 
or any uncertain Intereſts, not being Co- 
+ pyhold or Cuſtomary Intereſts, ſhall be 
granted or ſurrendred, unleſs it be by 
Deed, or Note in Writing, ſigned by 
the Party ſo granting or ſurrendring the 
fame, or their Agents lawfully autho- 
ri xed by Writing, or by Act and Ope- 
ration of Law. 


And no Action ſhall be brought to 


charge any Perſon upon any Contra or 
© Sale of Lands, Tenements or Heredita- 
ments, or any Intereſt in or concerning 
them, unleſs the Agreement upon which 
4 | : the 


2 * * 8 * 
2 
P 


Aort main. 


c. 37. The King alone, his Heirs and 


alien in Mortmain, and alſo to 


The LAIWS concerning Ch. 1. 
the Action ſhall be brought, or ſome 


Memorandum, or Note thereof, ſhall be 


in Writing, and ſigued by the Party, or. 


Jome other Party by him lawfully au- 


. thorized, See Chap. 8. for further Ob- 


ſervations on this Statute. 


Every one ſeiſed of an abſolute E- 


ſtate in Fee-ſimple in his own Right, 


may make a Leaſe for as many Years 
as he pleaſeth, provided it be not a 
Body Politics, leſt by. exceeding, it 
ſeem a Deviſe in Mortmain; and ſome 
ſay for a Hundred; others, if but for 


eighty Years, tis Mortmain; and in 


this Caſe the Chief Lord may enter 
for the Forfeiture, unleſs they have 
purchaſed Licence from the King and 


the faid Chief Lord. See 29 H.8. Br. 


Mort m. 39. Stat. 23 H.$.10, c. Fitz. 
2210 2220-04223, & 
But now by the Stat. 7 & 8 V. z. 


Succeſſors, may grant to any Perſon or 
Perjons, Bodies Politick or Corporate, 
their Heirs and Succeſſors, Licence to 
PUY- 


chaſe, acquire, take aud hold in Mort- 
main, in Perpetuity, or otherwiſe, any 
Lands, Tenements, Rents, or Heredita- 
ments whatſoever, of u homſoc ver the 
Jame ſhall be holden; and fuch Lands, 

Tenements, © 
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Ch. 1. Landlowds and Tenants. 19 
Tenements, &c. ſo aliened or acquired 
and licenſed, ſhall not be ſubject to any 
Forfeiture by reaſon of ſuch Alienation 
or Acquiſition. FL 

A Leaſe for Term of Life mult be Liver and 
executed by Livery and Seiſin; be- Seiſin in 
cauſe the Freehold paſſeth with that _ 
Leaſe, which it cannot do without ““ 
Livery and Seiſin. | 

This was the Caſe of Allen and 
Haller, at the Lent-Aſſiſes at Maid- 
fione 1654. Waller brought an Ejecli- 
one Firmæ againſt Allen; the Defen- 
dant proved a Leaſe Parol at a certain 
Rent during bis Life : Which laſt Word 
of the Defendant's Witneſs, gave the 
Verdict againſt him, becauſe none can 
be Tenant for Life, without Livery and 
Sein. | 
Alſo if a Man make a Leaſe to one 
for Years, the. Remainder to another 
for Life, or in Tail, or in Fee, here 
the Leſſor ought to make Livery and 
Seiſia to the Leſſee for Years, or elſe 
nothing ſhall paſs to him in Remnain- 
der, though the Leſſee enter and en- 
joy his Term of Years; but the Free- 
bold and the Reverſion remains in the 
Leſſor. But if the Leſſor make Livery and 
dita- | Seifin to the Leſſee, then the Freehold 
r the | Paſles over to them in the Reverſion, 
ands, according to the Grant. For the Manner 

$ of 
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1 of Lins and: Sen, ſee Pratt. Reg. laſt j 
1 publiſhed, 397 
5 That Livery muſt paſs a preſent 3 
= Freehold, and cannot commence in 
futuro. Hob. 171. | I 
How a Corporation may make Li- 
very and Seiſin by Attorney. Pratt. Reg. 
N 
If a Tenant for Years of Lands 
_ conſent, that Livery and Seiſin ſhall be 
made unto him that hath: purchaſed 
the Reverſion of thoſe Lands tet unto 7 
him, and it be made accordingly, this 
is a good Livery and Seifen to make 
the Reverſion paſs, altho* the Tenant 
for Years do not go oft from the Land 
at the Time when the Livery and Sein 
was made. Ibid. See after, '2 
| Teaſe for Likewiſe if a Man make a Leaſe of ſbal 
Years takes Lands or Tenements to another for cut 
Ns th Term of Years, and the Leſſor die kne 
livery, before the Leſſee enter into the Tene- der 
ments; nevertheleſs he may enter, no- I 
withſtanding the Death of the Leſſor, effi 
becauſe the Leflee hath Right to the hat! 
Tenements by Virtue of his Leaſe, for 
immediately after the Sealing and De- ep. 
livery of it. Vide Chap. - k dum 
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& 1. Landloꝛds and Tenants. 


Tenant at Will. 


wer to hold to the Leſſee at the 
Will of the Leſſor, vel econtra, and 
1 by Virtue of this Leaſe the Leſſee is 
in 1 here the Leſſee is Te- 
WM nant at Will, and hath no certain 


| be 1 Eſtate in the Tencment he holdeth; 
(fd; | F but the Leſſor may eject him when he 
nto pleaſes; neither can the Leſſor force 


this 6 him to ſtay longer than he pleaſes. Co. 


ake 4 Lit. 55. a. 

aant But if the Leſſee fow the Land, and He that 

.and + the Leſſor eject him out afterwards fows ſhall 

erfin before the Corn be ripe, the Leflee 4 if 
© ſhall nevertheleſs have his Crop, and -——_ as 


e of * hall have free Egreſs and Regrels to 

for cut and carry it away, becauſe he 
uo | knew not when the Leſſor would en- 
ene - ter upon bim. 


nat 2 It is ſaid, That if one be in Poſ- 


for, | J ſeſton of the Lands of another, and 
) the hath uſually paid a Rent unto him 
el bor theſe Lands, although it cannot be 
De- Le elly proved that the Lands were 
| miled at Wilt to him that is thus in 
E Wool Ton of the Lands, wiz. That 
he ſhould hold chem as long as both 
barties mould pr ale ; vet if the Pay- 
o "mr at of a Quarter or Half a Year's 
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Nit ſo in 


Tenants 
for Te 474. 


The LAV concerning Ch. 1. 
Rent can be proved, this will be a 
good Evidence of a Leaſe at Will, 
Prat. Reg. (the 4th Edition) 403. 
But if a Tenant for Years ſow his 
Land fo near the End of his Term, 
that his Leaſe expire before the Corn 
be ripe, he ſhall not come to reap it; 


but the Leſſor, or other who hath the 1] 


Reverſion, ſhall have the Crop, be- 
cauſe the Leſſee knew certainly the 


End and Determination of his Term 


and Leaſe. 

In like Manner if a Houſe be let 
to a Man to hold at Will, and the 
Leſſee enters the Houſe, and bring- 
eth in thither his Goods and Houſe- 
hold-ſtuft, and afterwards the Leſſor 
ejects him out; here he ſhall have Li- 
berty of Eereſs and Regreſs to fetch 


away his Houſhold-ſtuff, Utenſils, &c. | 


and if ſuch Tenant die, the like Li- 
berty is given to his Executors, Cc. 
Lit. Ten. p. 15. 


Alſo if one ſeiſed in Fee-ſi mple, . 
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Fee-Tail, or for Term of Life, in an 


Houſe, and hath Goods in that Houſe, 


and makes his Will, appointing his 2 = 


Executors, and dies; now to whom- 


ſoever the Houſe deſcends, the Exe- 


cutors ſhall have Liberty, in ſeme iea- 


ſonable Time, to enter and carry bf 


a way the Goods, 
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And if a Man by Deed of Feoff- 
ment grants certain Lands to another, 
and delivers him the Deed, but exe- 
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cutes it not by Livery and Seif in, the * 
Feoffee in this Caſe may enter on that 5 


Land, and hold it at the Will of the 
A Feoffor ; but the Feoffor may eje& him 


out again when he will. 
If a Man dwell in a Houſe as Te- Tenant a 


> nant at Will, he is not bound to re- Will not 


repair the ſaid Houle, as a Tenant for bund t 


Term of Years is bound to do. - cu 
But if a Tenant at Will ſhall com- Wafe. 

mit voluntary Waſte, as to pull down 

| Houſes, and cut, grub, fell, or deſtroy 
Trees, the Leſſor may bring his Action 

of Treſpaſs againſt him for ſo doing; 

for though a Tenant at Will is diſpu- 
niſhable for permiſſive Waſte, yet he 

* thall anſwer for voluntary. Waſte. Vide 

: poſt, Chap. 6. Alſo the Leſſor upon a 

; Lake at Will, if he hath reſerved a 

= yearly Rent, may either diſtrain, or 
bring on Action of Debt for the 


= ſame, if it be in Arrcar, which be 
ouſe, | 


pleaſes. 
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Tenant at Su fe rance. 


Ten at Sufferance is he who Tenant at 


3 comes in by lawful] Leaſe, and keepeth S:fferance, 


Pofſleſſion after his Leaſe 3s expired, 
and 


- 
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and wrongfully holdeth over: As Te- 
nant for Life of J. S. who holdeth 
over after the Death of J. S. Co. Lit. 
F. 57. b. Kitch. F 238. 

The Leſſor cannot have an Action 
of Treſpaſs againſt a Tenant at Suf- 
ferance before his Entry into the Pre- 
miſſes. Co. Lit. 57. %. 

Alſo if one Leaſes at Will and dies, 
and the Leſſee continues in Poſſeſſion, 
tho the Leaſe be determined by the 
Death of the Leſſor, yet the Leſſee 
is Tenant at 1 Ibid. 

But if the King's Leſſee for Years 
or Life holds over his Term, yet he 
is not Tenant at Sufferance, but an In- 
truder; ſor no Laches of Entry may 
be imputed to the King. 1bid. 


And if a Guardian, after full Age zZ 


of the Heir, continues in Poſſeſſion, 
yet he is not Tenant at Sufferance, 
but an Abator ; for his Eſlate is created 
by Act in . Ibid. 

"if the Husband Leaſes for Years 
the Lands of his Wife, rendring Rent, 
and then the Wife dies, the Husband 


ſhall not have Debt for the Rent in- 


curr'd after, for his Eſtate is gone; 


SA 
1 


Ne 


and it ſeems the Leſſee is become Te 3 


nant at Sufferance. 1 Kol! Abr. 591. 


Br 4; 


If 


LEY 


Ch. 1. Landlozds and Tenants, 25 


If one covenants to permit and ſuf- 
fer another to have, hold and occupy 
certain Lands 2 die datus, for Life ; 
this is but a Covenant, and no Leaſe, 
and 4o the Law expects no Livery 
thereupon ; and therefore he ſhall not 
be Tenant at Will, but only by Suffer- 
ance. 1 Roll. Abr. 859. T. 10. 

Alſo if A. bargains and ſells Lands 


to B. by Way of Mortgage, on Con- 


dition to pay ſeveral Sums yearly for 
certain Years; and there is a Cove- 
nant in the Deed, that B. ſhall not 


take any Profits of the Land, till De- 
> fault in ſome of the Payments: This 
is no Leaſe at Will; for it is not that 
Ali. ſhall take the Profits, but only that 
B. ſhall not take them, which ſounds 


in Covenant, and ſo B. is Tenant at 


= Sufferance only, and not Tenant at 


ſtoms in Copybolds in ſeveral Manors 
ayd Countiies, that it would take u 

Ja large Volume to Diſcourſe of them 
all; which is not now our preſent 
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Tenant by Copy of Court- Roll. 


This is a very antient Tenure, and Tenant by 


depends only upon Cuſtom; and there Ce of 


are ſo many and various Kinds of Cu- — * 
61 
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Intention, but we ſhall refer that 


Subject to a further Opportunity, and 


here ſhortly in general Terms ſet forth 
the Nature of a Tenant by Copy of 


16 Cuſtom Court-Roll. In a Manor wherein 
Aquid, vide there is a Cuſtom, and hath been fo 
Poſtea, zo uſed Time out of Mind (for nothing 


can be a Cuſtom, unleſs it be Tem- 
pore quo non extat Memoria, Time 
out of Mind) that certain Tenants 
within the ſaid Manor have uſed to 
have Lands or Tenements, to hold to 
them and their Heirs in Fee ſimple 
or Fee-Tail, or for Term of Life, or 
upon any other Condition, at the 


Will of the Lord after the Cuſtom ® 


of the ſame Manor, ſuch Tenants are 


The LAIVS concerning "Clit 


called Copyholders; that is, Tenants 


by Copy of Court- Roll: For a Co- 
py of the Court-Roll is all the Evi- 7 
dence they have for their Eſtates 7 
in the ſaid Lands. Lit. Ten. lib. 1. 


cap. 9. 


59. 4. | 
But if any Tenant by Copy of 
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Copybolder Now a Tenant by Copy of Court- 
cannot Roll may not alien his Eſtate by Deed; 
by for if he do, it is a Forfeiture to the 
Lord, and the Lord may enter ard 
take the Forfeiture. bid. & Co. Lit. 
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Ch. 1. Landlozds and Tenants, 27 
may do it by a Surrender into the But by 
Hands of the Lord, to the Uſe of him Surrender 


that ſhall have it: And any Kind of fo Oe. 


Eſtate that a Freeholder can make of 
his Land by Deed, a Copyholder may 
do the ſame by Surrender. Lit. & Co. 
ut ſupra. | 
The Tenant by Copy of Court-Roll Beurd ts 
is alſo bound by the Cuſtom to repair 4" 
his Houfes; and if he ſuffer any Tene ; 
ment or Houſe to fall down for Want 
of Repair, or if he pull it down, he 
forfeits his Copyhold to the Lord of 


The Tenant is as well inheritable Jnberita: 
as he that hath Frank-Tenement by ble. 


the Common Law, if he obſerve the 


Cuſtom of the Manor, and perform 
and pay his Services. 4 Co. Rep. 21, 
22, &c. See after 30, &c. 


There are ſeven Properties incident for 
Maintenance of à good Cuſtom, 


Firſt, It muſt be reaſonable. 
Secondly, It muſt be certain. 
Thirdly, It muſt be according to 


Common Right. 


Fourthly, It muſt be on good Con- 
ſideration. 1 


Fifthly, It muſt be compulſory. 
. C2 "Sm. 
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ſometimes Twelve Pence an Acre; this A 


The LA concerning Ch. 1. 
Sixthly, It muſt be without Preju- 
dice to the King. | 


Seventhly, Tt muſt be to his Profit, 
that claimeth the ſame. 


In Cuſtoms, there is Uſer, Non-Uſer, 
Abuſer and Interuſer. 


Uſer, Is when, according to Time 
and Occaſion, a Cuſtom is uſed. 

Non-Uſer, Is when, for Want of 
Time and Occaſion, or through Ne- 
gligence or Forgetfulneſs, a Cuſtom is 
not uſed. 

Abu ſer, Is when a Cuſtom is ill uſed : 
for as Uſer doth nouriſh a Cuſtom, ſo 
doth Abuſer deſtroy a Cuſtom. : 

Interuſer, Is in ſome Caſes, where 
a Cuſtom may be uſed in one Sort, 
and ſometimes in another, and yet a 
good Cuſtom, if there be good Conſi- 
derations for the Exchanging thereof 
at Ii |. -: 5 

If the Lord have uſed, at the Ad- 5 
miſſion of his Copyhold Tenants, fome- 
times to take for a Fine Two Pence, 
or ſometimes Four Pence for an Acre, 


Uſer is ſo uncertain, that it makes 
the Fine WE at the Lord „Wil. 


5 v4 
Y! k 1 7 


. Culton 4 
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3 Cuſtom to pay a Fine according to 
yearly Value, good. Pratt. Reg. 174. | 

If the Lord of a Manor have uſed, Admiſſion 
Time out of Mind, to admit his Co- yi 
pyhold Tenants without Fine ; this I 
Ufage ſhall bind the Lord, as well as 
a Fine certain. | * 

If the Lord have uſed to have cer- Work of 
tain Work-Days of his Tenants, and Tenanis, 
that hath not been uſed by the Space 
of Twenty Years laſt paſt; yet that 
Non-Uſer is no Diſcharge to the Te- 
nants, fo that there be any alive that 
can remember the ſame. 

If the Tenants have uſed,, when Tnteruſer 
they ſow their Lands, to pay the Lord for Rent. 
Rent Corn, and when it lieth in Pa- 
ſture, to pay their Rents in Money, 
this is a good Interuſer. 

If the Tenants have uſed to pay Idem. 
their Lord every Fourth Year a dou- 
bleRent, and every Sixth Year an Half 
Rent, this is a good Interuſer. 

If the Tenants have uſed to have Abuſer by 
Common of Paſture in their Lord's Cattle. 
Woods for their Horſe Cattle, and 
they put in their Neat- Cattle, and de- 
ſtroy the Woods, this is an Abuſer : 

But it is but finable, and no Forfei- 
ture of the Common, no more than 
F if they have a Common for a certain 
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Forfeiture, 


Cuſtoms 


muſt be 


ea ſonab le. 


: vr Ser- 
©1EF, 
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The LAM concerning Ch. 1. 
Number of Beaſts in the Lord's Soil, 
and they exceed the Number; this A= 
buſe by the Surcharging is only finable, A 


and no Forfeituye. 
If a Man have a Fair to be ** 


Two Days, and he keeps it Three 


Days, 3 Abuſe is a 3 
Every good Cuſtom is grounded up- 
on good Reaſon, and that ſhall be ſaid 
in Reaſon a good Cuſtom, that in Rea- 
fon is a good Law ; for Law and Cu- 
Rom be of that Affini: y, as both do 
allow like Reaſon, and both do forbid 
like Inconveniences ; and the final E. 
fect of both is, to diſcuſs and to diſ- 


cern every Man's true Right, and to 


give to every Man that which is his 
own; for although Cuſtom in ſome 
Caſes differs from Law, and doth ad- 
mit Execution of ſome Acts without 


ſome Ceremonies required by the Law ; 


yet the End and Effect of Cuſtom is to 

maintain the like Reaſon, and avoid 
the like Inconveniences as the Law) 
doth. = 
If the Tenants of 4 1 will 
preſcribe to hold without paying any 


| Rents or Services for their Copy- 


holds, this is no good Cuſtom: But 
to e, to hold by Fealty for all 
Manner 
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Manner of Services, is good and rea- 
ſonable. 

If a Lord will preſcribe never to 2 hold a 
hold a Court but when it pleaſeth Court. 
himſelf, this is not good : But to pre- 
ſcribe never to hold a Court for the 
ſpecial Good of any one Tenant, ex- 
cept the ſame Tenant will pay him a 
Fine for the ſame; that is good and 


reaſonable. 


If a Copyholder ſurrender his Land To ſurren- 


to the Uſe of a Stranger, in Conſidera- der. 
tion that the ſame Stranger ſhall marry 
bis Daughter before ſuch a Day; if the 
Marriage ſucceeds not, the Stranger 
takes no Benefit by the Surrender, But 
if the Surrender 5 in Conſideration 
that the Surrenderee ſhall pay ſuch aSum 
of Money at ſuch a Day; though the 
Money be not paid, yet the Surrender 
ſtandeth good. Many Cuſtoms there 


are, which at the Beginning were vo- 


= Juntary ; and now, by Continuance, 
are grown compullory : Que initio fue- 
= runt voluntatis ex poſt fatto fuerunt 


3 neceſſitatis, ſaith the Civil Law: Which 


© alſo in many Caſes doth agree with 


the Common Law. 
Wilful denying of Services i is a For - Porſei- 


ęſeiture. Lit. Rep. 29. ture. 


„ And 
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And if a Copybolder convert Part 
of his Land into a Fiſhery, *tis a For- 
ſeitare. Lit. Rep. 268. 

But if Tenant for Life of. a Copy- 
hold ſuffers a Recovery as Tenant in 
Fee-fimple, this is no Forfeiture. 1 Mod. 


Rep. 199. If a Fold-Courſe is not due 
of Common Right, but of Cuſtom, and 
there is pus Son en for it, *tis no For- 7 


feiture. Lit. Rep. 2 


And of all Forteicdtes committed by 12 
Copybolders, the Lord only is to take A 


Advantage. 


Alſo if he in Remainder entreth up- 1 


on a Tenant for Life of a Copyhold, 


and maketh a Surrender, nothing paſ- n 


ſeth. Med. Rep. 199. 


Note; An Admittance of Tenant 
for Years, is an Admictance of him in 
Remainder. 1 Leut. 269. 1 Mod. 102, if 


120. 4 Co. 1 4 
Cuſtom * Copybolders to have 


ſole Feeding in a certain Waſte ; it 
is not needful to alledge that the Beaſts 188 
were Levant and Couchant. Vd. 

2 Lev. 2, 67. where alſo ir is ſaid, i... 
Licenſe for Copyholders may licenſe others (with— 1 
out Dced) to put in their Beaſts, and 


may exclude their Lord. 1 Vent. 165. 


2 Stund. 326, 327. But if a Man claim 
only Common Appurtenant, or Part of 


the 


1 
3 
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the Herbage, he muſt not ſay for his 

Cattle Levant and Couchant; and fol. 

328. ſays, The Licence ought to be by 

Deed. 1 

Lands do not appear to be Copyhold, 

J. by ſaying, They were held according 
to Cuſtom, unleſs it be ſaid at the 

nd Will of the Lord. Idem 144. | 

In what Caſes, and when the Lord Forfeiture. 
hall ſeize the Copyhold Eſtate of his 


== Life of a Tenant for Life, may be good ers limit- 
by Way of Remainder, becauſe a To. 
*Enant for Life may forfeit by aliena- 
ting in Fee, and then he in Remainder | 
Emay enter and enjoy ; but this Reaſon 
holds not in Copyholds ; for if a Te- 
znant for Life of a Copyhold com- 
ZEmits a Forfeiture of his Eſtate, the 
Tord of the Manor ſhall take Advan- 
Wit tage of the Forfeiture, and not he that 
oft had the Remainder or Reverſion. 
Vid. S 1. i rs 
ſaid, Alſo a Lord may grant Copyhold for- Enty ty 
ith-eited before Seizure, 1 Lev. 26. But Kemain- 
and rode ver. Denniſon, 3 Lev. 94. Co- der Man. 
165. dyholder for Life was attainted of Fe- 
laim Neny; and adjudged, That he in Re- 
't of Ferſion might take Advantage and 
the | Cs enter; 


* 
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enter; for the Eſtate for Life was de- 
j termined by the Attainder, although it 
9 [- appeared the Felony was pardoned. 
1 See after, Copyholder convicted. 
Felodeſe, No Forfeiture of a Felo de ſe hap- 
pens before an Inquiſition is taken and 
returned. Sand; 398; , et 
Haben- The Husband takes Copyhold Lands 
aum. of the Lord, to whom the Lord grants 
the Seifin to hold to the Husband and 
Wife; 'tis a good Grant to the Wiſe, 
altho' ſhe is not named till after the 
Habendum. 1 Saund. 151. 

Seizures A Lord without a Cuſtom may ſeize 
the Lands until the Tenant comes in 
to be admitted, but cannot ſeize them 
as forfeited without a Cuſtom. 1 Lev. 
63. 

Furrender If he in a Remainder of a Copyhold 

by bim in ſurrenders his Remainder for the Uſe 

— of the Tenant for Life, and after his 

7 Deceafe to the Uſe of himfelf and his 

Wife, the Eftate limited to the Tenant 

for Life is void; but the Eſtate limited 

to the Husband and Wife good by Way 
of a preſent Eſtate, but not by Way of 

a Remainder. 1 Saund. 150, 151, 152. 

But a Surrender of a Copyhold is 

Fee, from the Time of his Death, is 

void. Idem 151. Ds 
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A Copyholder convicted of Felony, Cofybolder 
had Clergy allowed before Attainder ; vided» 


and the Court were of Opinion, That 
'twas no Forfeiture without a ſpecial 


Cuſtom. 1 Lev. 263. 


If a Covenant or Agreement be to 


| ſurrender a Copyhold to the Uſe of 4. 


then a Surrender into the Hands of 
Two Copyholders, according to the. 


= Cuſtom, is ſufficient. 1 Lev. 293. 


A Copyhold Eſtate cannot be ſur- 


out Deed ; but one may be admitted 


to 2 Copyhold Eſtate without Deed. 
= Prat. Reg. 170. 


Admittance to a particular Eſtate, 


is Admittance to the Remainder ; and due. 


no Fine ought to be paid for Admit- 


= tance to a Remainder without ſpecial 
= Cuſtom; and a Refuſal to pay a 
Fine upon a reaſonable Doubt of the 
== Cuſtom, is not a Forfeiture, 3 Lev. 


308. 


dies before Admittance, the Right 
ſhall deſcend to the youngeſt Son. 


| 1 Mod, Rep. 102. 3 Keb. 263. 4. Co. 
* 22. 6. 


Coppyhold Land of the Tenure of 
= Borough-Engliſh, ſurrendred to the Uſe 
of another Perſon and his Heirs, who 


Surrender. 


Admit« 


rendred to another by Attorney with- tance. 


No Fine 


Borough< 


Engli ſb. 


Jt 


— 
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I — Sz#tirendex, If a Copyholder for Life ſurrender 
to the Uſe of another who is admitted, 
by this the firſt Copyholder's Eſtate 
5 is clearly determined; but if Copy- 
Fi holder in Fee ſurrenders to the Uſe of 
5 another for Life, after his Death he 
0 ſhall have it again. King and Lord's 
1 Caſe, Hill. 5 Car. 1. B. R. Rot. 793. 
Cra. 1. Par. 14 
p an In. If an Infant ſurrender Copybold Land 
Ve. to another who is admitted, this is not 
> good to bar the Infant, for he may 
| enter at his full Age. Gool: and Grane” s 
5 Caſe, Moor's Kep. i 
GI Hu If a Woman Copyholder take an 
; 

{ 


band. Husband who ſurrenders, this ſhall be 
no Diſcontinuance to the Wife, non 

| her Heirs. 35 Eliz. Bullock and Dib- 
. ley's Caſe, 4 Co. Rep. 23. 'i8 
Fey The Lord of a Manor ſeized a Co- 
AKlel. pyhold without Cauſe, and granted it 
3 to another in Fee, the Grantee died, 
7 and his Heir was admitted: Then the. 
i firſt Copyholder died, and his. Heir 
entred upon the Heir of the Grantee, W 

and ſurrendered to the Uſe of a Stran- | 

ger; and here the Heir's Entry before 
Admiſſion was adjudged lawful, and 

; his Surrender to the Uſe of a Stran- 
ger good; and it was reſolved, That 

ihe Deſcent of a — doth on £1 
Toll 
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Toll or take away the Entry of another ; 
Copyholder who hath Right. 2 Cro. 

Par. 36. and vide 4 Co. Rep. fol. 23. 
If a Copyholder for Life cut down 

Trees, the Lord may carry them away. 

Pratt. Reg 170. | \ 

= If a Coholer: commit Waſte, Waſte. 

= whereby a Forfeiture accrueth to the 

Lord, who afterwards accepteth of 
Rent ; this doth not bar the Lord, but 
he may enter for the Forfeiture of the 
= Tenant, notwithſtanding the Accep- 

W tance of the Rent. Mich. 29 El. in 
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"5 Toa Copy holder forfeit his Eſtate, Prfeiture 
and then ſurrenders to the Lord, who and Accep- 


accepts it, not knowing of the on- 
feiture; yet this is no Diſpenſation 
of the Forfeiture. Hill. 4 Car. 1. Rot, 
= 496. B. R. Matthews and Iheaton's 
it Caſe, 1 Cro. Par. 169. 


A Copyholder in Fee took a Leaſe: Copybold 
for Years of a Manor: Reſolved the extinct. 
Copyhold was extin& for ever, and 
not only during the Leaſe. Hide and 
Newport's Caſe, Moor's Rep. 

If a Feme Copyholder in Fee take Advan- 
an Husband, who makes a Leaſe for tage to 
| Years contrary to the Cuſtom; after Feme Cor 


& the Husband's Death, this. Forfeiture vert. 


ſhall not bind. the Feme and her Heirs, 
but 


4 * - 4 — 
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but ſhe ſhall have it again aſter her 
Husband's Death on obſtante the trek 
feiture; and ſo it was adjudged inter 
= Savern and Smith in the Exchequer. 

1 Cro. Rep. 1. Par. 7. Paſch. 1 Car. 1. 

UW Copybold A Copyholder in Fee ſurrendred to 
determined. the Lord of the Manor his Copyhold 


ad, ref 
nope ator rs —— n Nr 


.. .. 


r 


Vears of the Manor and of the Copy- 
hold, by the Name of his Tenement 
called H. and whether by this the 
Copyhold was determined or no, was 
the Queſtion: And it was held that 
it was not; becauſe when the Lord 
let the Manor, it was included as 
Parcel thereof; but if he had made a 
Leaſe for Years of the Copyhold by 


— . . 
c 
A ED IR 

: 


. 
0 peat 


wwra; ME, 


Ya. 


0 hold ; for it was then during that 
j Time ſevered from the Manor, and 
g {> could never again be demiſable by 
Copy. M. 14 Car. 1. in B. R. Lee | 


Eftate for- i a Copyholder make a Leaſe for 
feited, re- Years, which is a Forfeiture at the 
wed, Common Law, and after the Lord 

makes a Feoftment, or a Leaſe for 

Years of the Freehold of this Copy- 
N hold, in this Caſe the Feoffee or 
it Leſſee of the Lord ſhall not take 
FW . | Ad- 


Eſtate, and the Lord made a Leaſe for * 


it ſelf, that had deſtroyed the Copy- r. 


and Boothley's Cafe. Cro. 1 Par. fol. 
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Advantage of the Forfeiture ;'for the 
| Leaſe of the Freehold made by the 
Lord before Entry, is an — that 


continue his Eſtate, and ſo it is in 
mation of the: Leaſe. M. 20 Eliz. in 


8 c B. Penn and n 's Caſe. Owen s 
27 Fol. 63. 


q Every one who hath a lawful Eftate 


or Intereſt in a Manor, be it in Fee- 
© Simple, Fee-Tail, Dower, Tenant by 

the Curteſy, Tenant for Life, — 
for Years, Guardian, Tenant by Statute- 


15 
1 ee Staple or Elegit, Tenant at 


Will and Sufterance ; if a Copyhold 
b. eſcheat or come into their Hands du- 


1 = 
1 * 


1 3 
3 
5 5 


the Time, they may regrant it, 
it ſhall bind the Lord, becauſe e- 


If the Fine of Copybolder of a 
| Manor upon Admittance be incertain, 
yet the Lord cannot demand or exact 
| unreaſonable or exceſſive Fines ; and 
if he do, the Copyholder may by the 


For- 


1 of an Affirmance and Confir- 


1 one of them is Dominus pro tem- 
* 4 Co. Lit. 5 8. Co. 4 Rep. 28, 29. 

| 5 If a Copyholder Ken of a Leaſe 
F # for Years of his Copyhold, by this his 
Lees Eſtate is determined. Ne E- 
liz. Lane's Caſe. Co. 2 Rep. 1 


| Law deny to . them, and it is no 


35 


the Leſſee of the Copyholder ſhall 


Copy bold 


Eſcbeat 
regranted. 


Reaſonable 
Fines. 


— 
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Forfeiture; and it ſhall be determ ined 
before the judges, upon Proof of the 
Value of the Land, what Fine was 
reaſonable to be demanded ; for if it 
ſhould be otherwiſe, great Part of the 
Copyhold ſhould be deſtroyed at the 
Will of the Lord, by exacting unrea- 
fonable Fines. Co. 4 Rep. 27. Latch's 

= Repef-14. Ac 53: 
| Reaſonable If the Lord aſſeſs a reſonable Fine, 
„ Bn and require the Copyholder to pay it, 3 
14 he is not bound to pay it preſently, p 
"Þ becauſe he could not know what the 
; Lord would aſſeſs, & nemo tenetur di- 
. vinare, and he ſhall therefore have 
= reaſonable Time to pay it in, if the Lord 

i limits no Time; but it is otherwile: | 

'Þ of a Fine certain. Co. 4 Rep. f. 27. 37 
Vor Hill Note, That no Fine is due to the. 
1 1 Lord, either upon Surrender or De- 
Wl #476 
'# ſcent, until Admittance, for that is the | 

8 Cauſe of the Fine; and if after the 

Tenant deny to pay it (if it be a rea- 
= | ſonable Fine) it is a Forfeiture of the 
i Copyhold. Bacon and Flatman's Caſe, i 
and Sand's Cale, fo reſolved. Vide Co. 
4 Rep ns. | 
Dieſereing If a Copyholder come not to do 
„J. Services. his Services, although he were often 
| demanded to do them, but ſtill puts 
4 off from Time to Time to do them, 
Fj 7 al- 
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alchough he do not abſolutely refuſe, 
4 yet his Deferring is a Forfeiture. Paſch. 


* 
the 


4 a Car. I. in B. R. Johnſon's Cale. Latch's 

| E Rep. f. 14 

the | 5 The Lord of a Manor aſſeſſed Nee What Fine. 
the WH E Years and Half Value of the Land, ac- 


60. cording to the racked Rent, for a 
C <> OB 


Fine upon the Grant of a Copyhold, 
and for Non- -payment thereof entred 


ine, for a Forfeiture : And it was held by 


/ tz tbe Court of King's Bench, that the 


tly, Fine was unreaſonable, and that one 


the Year and an Half of improved Rent 
4% was high enough; and therefore the 
ave 'Y Lord's Entry for the Forfeiture was 
ord | 3 ladjudged unlawful. Hill. 5 Car. 1. in 
viie B. R. Dowe and Golding's Caſe, Cro. 
I. Par. 143. . 
The Lord aſſeſſed a Fine of twelve Fines cer- 
Pounds to be paid by a Copybolder, tain ten- 
and appoints it to be paid at his Ca- red. 
pital Meſſuage of the Manor Three - 
= Months after, and the Copybolder pre- 
= tendivg the Fine to be certain, (that 
is to ſay, Two Years Quit- Rent.) of- 
j ſered the ſame at the Day of aſleſſing 

the other Fine; but at the appointed 
Place ſor the Pay ment thereof, cometh 
not thither to excuſe his Non- Pay- 
ment, nor make any other Refuſal ; 
N a0 it Was beld to be a Forfeiture of 


5 his 


the 
De- 
the 
the 
ea- 
the 
aſe, 


Co. 


do 
ten 
uts 
m, 
al- 


* 


Statute of 
 Limiata- 
tion. 


and bag then tendered the Two Years 


1140, 
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his Copyhold: But if he had come at 
the Day aſſigned him for the Payment : 


h. 


Ithe 
Win tl 
they 
Quit-Rent, being the Fine certain ac-i er 
cording to Cuſtom, though not aſſeſſed op 
nor demanded by the Lord, it had not Lib. 
os” 
been a Forfeiture. 2 Cro. 617. Larch of 4 
Rep. 122. . 

It was adjudged, That Copyhold- preſe 
Lands were within the Statute of 210 
Fac. I. c. 16. for Limitation of Eotriell Peru 
within 20 Years. Pratt. Reg. 170. But ndmi 
ſee the late AR 4 & 5 Ann. to com- 
mence an Action — a Year upon hi 
ſuch Entry or Claim. But that Copy- 
hold is not within the Statute. of 1298 
Car. 2. touching Guardians. [dem 171. 
Vide 3 Lev. 3 95. 2 Lutw. Ent. 5 9, | 


Tenants 'y the Verge, 


Are after the Ge Nature as Te. eſſio 
nants by Copy of Court-Roll ; but. Profi 
they are ſo ee ſor that when in C 
they will ſurrender their Tenemente e 
into the Lord's Hands, unto the Uſlk Mar 
of another, they have a little Rod, “. 
which, by Cuſtom of the Manor, they i Pa 
deliver unto the Steward or Bailiff, 
and "ts that takes the Lands, ell 1 

the 


1-7. Nh. r. Landlozds and Tenants. 43 
e at the Rod in Court from the Steward 
nent, Hin the Name of Seiſin, and therefore . 


: 


ears they are called Tenants by the Perge : 


ww 
—— 


ac- Vet they have no other Evidence but 
eſſed Copy of the Court-Rolll. Liz. Ten. 
I not MLib. 1. cap. 10. 


One had cut down Timber upon Cy bolder 


1 Copyhold Tenement, which was % 
101d- preſented at a Court-Baron, and found 27 
1 : Waſte, and 


Es TIES 2 
. 
kt RY So Oo IVE 
+ p * 


* 
2 


* 


f 21 o be Waſte, and conſequently a For- incurs a 
trie: ſeiture; whereupon the Defendant was Forfeiture, 
But admitted, brought his Ejectment, and ibe Chan- 
pad a Verdict. The Plaintiff brought „ _ 7 
his Bill in Equity to be relieved: And 3 1 
t being not prov'd that the Plaintiff 
pad ſold any of the Timber, and that 
he Premiſſes was much out of Re- 
pair, and Iſſue was directed to try if 
the Waſte was wilful ; which being 
Found for the Plaintift, it was decreed 
he ſhould be reliev'd: And that the 
Defendant ſhould deliver her the Poſ- 
ſeſſion again, and account for the meſne 
Profits: But the Lord Chancellor ſaid, 
vhen in Caſe it had appeared wilful Waſte, 
nent ſhe ſhould not have been reliev'd. 

Uſe Mary Thomas, Widow v. Potter & 

Rod, l'. Hill. 19 Car. 2. Chancery Caſes, 
they Hr Par. fo. 98. 
ailiff, 
eives 8 


1 Copyholder 
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An Agree» Copybolder before Marriage agreed 
ment be- to ſettle his Copyhold Tenement on 
fore Mar: his intended Wite ; the Marriage took 


ſettle Coy. Effect, and the Husband ſurrendred 


bold on his the ſaid Copyhold to a Stranger for 


artended a Sum of Money by way of Mort- 
Fiſe, de- gage; he afterwards ſurrendred the 


creed to 
and good _ ; 
Fenn Life, which Surrender was not pre- 


Pure haſer. ſented at the next Court: But the 
| Widow, however, procur'd ber ſelf | 


to be admitted; and it was decreed 
by the Court of Chancery, T hat the 
Wife being in, purſuant to a Mar- 
r1age-Agreement, her Eſtate ſhould 
not be impeach d; but had it been 
a meer voluntary Settlement, it would 
have been otherwiſe. Merlin v. Sec- 
more in Canc. Trin. 22 Car. 2. Chance- 
ry Cafes, 1 Part, p. 170. 

A Copybolder having agreed for a 
valuable Conſideration to ſurrender his 
Land, is but in the Nature of a Truſ— 
tee for the Vendee. Ibid. p. 171. 

N. Fine Where a Copyholder in Fee ſurren- 
que from a ders to the Ule of another for Life, 
Reverſio- and the Leſſee dies, he ſhall not pay 
ner on his à {ine for a Re-admittance to the Re- 
Admit verſion; for it continued always in 


_ him. 9 Co. Mary Poager's Caſe, 107. 


Premiſſes to the Uſe of his Wife for 


Ard 
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And if ſuch Copyholder in Fee But one 
ſurrenders to the Uſe of One for Life, Ene due 
Remainder to a Third Perſon in Fee, ; from - 5 
but one Fine is due; for the particular Life, and 
Eſtates and the Remainders are but thoſe inRe- 


one Eſtate, Mich. 38 2 3 9 Eliz,. B. R. mainder. 


by Poplar. 


If a Copyholder incur a Forfeiture Lord after 


by committing Waſte, and the Lord Acceptance 


afterwards accept the Rent, he may F Rent, 


. . a ter 
enter for the Forfeiture notwithſtan- for Waſte 


ding; for the Copyhold was in him committed 


1 by the Forfeiture. Mich. before that 


29 Elix. B. R. Godb. 47. Time. 


Tenants in Coparcenary. 


There be Two Kinds of Tenants 
in Coparcenary ; that is, Parceners at 
the Common Law, and Farceners by 
Cuſtom. 

After the Courſe of the 9 


Law, when a Man or Woman is 


ſeiſed in Lands or Tenements in 
Fee-Simple, or Fee-Tail, and hath 
no other Iſſue but Daughters, and 
dieth; the Tenements and to 
the Daughters equally as Cobeirs, 
and they ſhall enjoy every one an 
equal Part thereof as Tenants in Par- 

cenary 
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Sigers. 


Aunts. 


Tenant by Half, as Tenant by 
maß. 
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cenary or Copartnerſhip, and are all 
as it were one Heir to their Ance- 
ſtor: And theſe Coheirs or Parceners, 
may have a Writ, called, Breve de 
partitione facienda, to have the Lands 


equally divided and ſhared amongſt 
them. 


If a Man ſeiſed of Lands die with- 
out Iſſue, and the Tenements de- 
ſcend to his Siſters; or if he hath no 
Siſters, and it deſcends to his Aunts; 
they be Cobeirs or Parceners as afore- 
ſaid. 

If thaw be Two 88 one 
marries and hath Iſſue and dieth, and 
afterwards her Husband holdeth one 
the Curtely ; 
the Coheir or Parcener that fſur- 
viveth, and the Tenant by the Cur- 
tely may make Partition between 
them: And if the Tenant by the 
Curteſy will not conſent thereun- 
to, the ſurviving Parcener may com- 
pel him by a Writ de Partitione fa- 


cienda. 


But if the Tenant by the Curte- 


ſy deſires to have Partition, and the 
Parcener ſurviving will not agree to 
it; the Tevant by the Curteſy can 
have no Remedy: For he cannot 

have 


4 
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have 
gainſt 
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have a Writ de Partitione facienda a- 
gainſt the ſurviving Parcener, although 
the Parcener may have it againſt him. 


See the late Acts concerning Parti- 
tion. | 4 


Parceners by Cuſtom. 


This Tenure is Gavelkind, and is Parceners 


only uſed in Kent, except in ſome by Cuſtom. 


certain Places in England beſides, and Gavelkind. 
in North-Iales. But the Men of Kent 
only claim this as a Right remain- 

ing unto them unconquered ; and it 

is thus: If a Man be ſeiſed in Fee- 


Simple or Fee-Tail in Lands or Te- 


nements of the Cuſtom and Tenure 


| of Gavelkind, and hath Iſſue divers 


Sons, and dieth; all the Sons ſhall 
be Coheirs, and equally inherit thoſe 
Lands and Tenements as Females do, 
and may make Partition by Writ de 


| Partitione facienda, and divide, as in 


the Caſe of Daughters at the Common 
Law. 


Grant of Borough-Engliſh Lands to 


| one and his Heirs for Three Lives, 


the youngeſt Son ſhall be Heir. 2 Lev. 
138, 7 


Otherwiſe in Gavelkind of Rene 


| granted out of it, it ſhould go a- 


* mongft 
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mongſt all as the Land ſhould. Idem 
89. e | 
A Rent de novo, granted out of Ga- 
velkind Land, ſhall deſcend according ; 
to the Deſcent of the Land. 1 Mod. die; 


Rep. 86, 96. 


Joint-Tenants. 


Foint-Te- When a Man being ſeiſed of cer- 

wants. tain Lands and Tevements, doth 
thereof enfeoff Three or Four, or 
more, to have and to hold to them 
and their Heirs, or to hold to them- deſce 
ſelves for the Term of their Lives, 1 1 
or for another's Life, and they be- all 


come ſeiſed by Virtue, of that Feoft- MW *. 

ment: Theſe are ſaid to be Joint- o 

Tenants. = 
amon, 


| Diſſeifors, Likewiſe, if two or more diſſeiſe 
another of any Lands or Tenements Eſta 
to their own Uſe, the Difſeiſors be 5 


if Joint-Tenants; but if it be but to the * 

iq Uſe of one of them, they be not Joint-W pero 

4 Tenants. | —_ 
il 5 1 


Now, the Nature of Joint-Tenants 
is, That the whole Eſtate ſhall go to tue of 
the Survivor. And 
As if there be Three Joint- I enants Chairs 
in Fee-Simple, and the one of them partne 


ha h Iſſue, and dieth, the Two that 
S EI: ſurvive 
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ſurvive ſhall have the whole Tene- 
ments, and norhing thereof ſhall go 
to the Iſſue of him that is dead: And 
it the ſecond Tenant have Iſſue and | 
7 die, the Third, who is the Survivor, Survivor. 
g ſhall enjoy the Whole, and ſhall have 

it in Fee- Simple to him and his Heirs. 
But now there is a Difference in 
Tenants in Parcenary : For if there Aliter, if 
be three Copartners, and none hath Cartners. 
Iſſue, and dieth before there be any 
Partition made, that Part which be- 
longed to her that is deceaſed, ſhall 
deſcend to her Ifſue: And if ſuch 
a Parcener die without Iſſue, her Part 
ſhall deſcend to her Coheirs : So that 
this they have by Deſcent, and not 
by Survivorſhip, as Joint. tenants have. 

And as the Survivorſhip taketh Place Survivors 
men Joint-Tenants, ſo it doth a- + 
mongſt all Perſons who have Joint 
Eſtate or Poſſeſſion with others in 
Chattels Real or Perſonal. = 

As, if a Leaſe be made to ſeveral Thop 4 
Perſons for Teim of Years, the Sur- Leaſe, 
vivor of the Leſſees ſhall enjoy all the 


anll Tenements during the Term by Vir- 

> OWtue of the Leaſe. | | 
And in like Manner, Goods and Of Goods, 

an 


Chattels Perſonal, whereof there be &e. 
Partners, ſhall go to the Survivor. 
D And 


50 
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Defence 
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And if a Bond be made to many Per- 
ſons for one Debt, and ſome of the 
Obligees die, the Survivor ſhall have 
all the Debt. And ſo it is in all Co- 


venants and Contracts amonglt Part- 


ners. 
There may alſo be Joint -· Tenants 


for Term of Life. and yet they have 


ſeveral Inberitances : : As, 
If Lands be given to Two Men to 
hold to them for Term of their Lives, 


and to the Heirs of their two Bodies, 
here theſe Donees are Joint-Tenants 


for Term of their Lives, and have 
ſeveral Inheritances: For if one of 
them have Iſſue and die, the Survi- 


vor ſhall enjoy the whole during his 
Life by Survivorſhip. And if the Sur- 


vivor have alſo Iſſue and die, then the 
Iſſue of them both ſhall enjoy the 
Eſtate equally between them, as Joint- 
Tenants. 

Now the Reaſon why cheth are ſaid 
to have ſeveral Inheritances, is, becauſe 
it is impoſſible for them to have an 
Heir between them, as a Man and a 
Woman may have. 

Therefore the Law maketh this 
Diſtin&ion 1 to Reaſon and 
the Form of the Gift; that is to the 


Heirs that one getterh on the * 
0 


Ch. 1. Landloꝛds and Tenants. 51 


of his Wife; and ſo likewiſe of the 


| other: So that by this Reaſon it muſt 


of Neceſſity be, that they have ſeve- 
ral Inheritances. 


And if after the Death of the Do- One Dones 
nees, the Iſſue of one of the Donees Hing. 
die alſo, leaving no Iſſue of his Body 


ſarviving, in this Caſe, the Donor or 
his Heirs may enter into the Moiety 


of the Lands, as in his Reverſton, 


though the other of the Donees hath 
Iſſue living. 


In like Manner, If Lands be given Simile be. 
to Two Females and to the Heirs of tween Fe- 
one of them; in this Caſe, the one 74% 


of them, that is, ſhe that hath it but 


for Liſe, hath a Freehold; and the o- 
ther hath a Fee-ſimple: And if ſhe 


that hath a Fee die, the other who 
hath the Freehold, ſhall enjoy the 


Whole during her Life, by Virtue of 


ber Survivorſhip. 
And if Tenements be given to Two, 


and to the Heirs to be ingendred of 


the Body of one of them; here the 
one hath Freehold, and the other Fee- 
Tail. 


If there be two Joint- T enants, and One grants 
they be ſeiſed of an Eflate in Fee- a Ren- 
ſimple, and the one by Decd grants a * 70 
Rent- charge to another out of that W 
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Difference 
betaveen 
Co- Heir 
and Co- 
par ters. 


Partition 
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Part which appertains to him; nov 
during the Life of the Grantor, this 
KRent- charge is good and effectual, 
but it becomes void after the Death 
of the Grantor: For the Tenant that 
ſurviveth, ſhall hold all the Land by 

Survivorſhip, diſcharged from the 25 
charge of the other. 

If there be two Joint-Tenants for 
Life, and one lets his Part for Years, 


rendring Rent, and dies, the Term. 


ſhall continue againſt the Survivor, but 
the Rent is gone. Finch, Lib. 1. cap. 3. 


P. 13. Dyer 187. 
But amongſt Coheirs or Parceners, 


it is otherwiſe: For if there be Two 
Parceners in Tenements in Fee-{1mple, 
and before Partition one chargeth his 


Part by his Deed with a Rent-charge 


and dieth, leaving no Iſſue, whereby 
his Moiety deſcends to the other Part- 
ner ; here that Part ſhall not be freed 
ofcho Rent- charge becauſe he cometh to 


this Moiety by Deſcent as Heir by Law. 


If Joint-Tenants be deſirous to 


by Conſent. oo Partition between them, they 


y do it by Conſent and Agreement 
amongf themſelves; and ſuch Parti- 
tion is good and binding againſt each 
other : But unleſs it be done by mu- 
tual Conſent amongſt themlelves, the 

| La w 
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Law cannot enforce or compel them, 

or either of them, to do it ; becauſe 
Joint-Tenants cannot have a Writ de 
partitione. facienda, as Tenents in Co- 
partnerſhip may have. But ſee the late 

Stat. Poſtea 5 8. | = 

If there be a Joint Eſtate of Lands Husband 

and Tenements made to a Man and 4 Wife 
his Wife, and to a third Perſon ; e but ene, 
here the third Perſon ſhall have as 

much as the Man and his Wife; that 

is one Moiety: For the Man and 

Wife can have but Half the Eſtate, 
becauſe they are but one Perſon in 


3 Law. | 

95 In like Manner it is, if Lands were 

„ made to a Man and his Wife, and 

s to Two others; here the Man and 

e | Wife can have but a Third Part, 

y and the Two others the other Two 

„ Fas 

d 

0 Tenants in Common. 

N. 

to! Such as have Lands and Tene- Tenants in 
ey ments by ſeveral Titles, and not joint Common. 
nt Title, and none of them knoweth 

ti- what is ſeveral to him, whether it 

ch be in Fee-fimple, Fee-Tail, or for 

u- Term of Life; theſe are ſaid to be 

he TIenants in Common, becauſe they 


* | D 3 ought 


Foint- 

Tenants 
become Te- 
mnants in 


Common. 


Simile. 
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ought by the Law to hold, enjoy and 
occupy the Lands and Tenements in 
Common and undivided, and to take 
the Profits in Common, as coming to 
the ſame Lands and Tenements by 


ſeveral Titles, and not by one joint 


If a Man enfeoff two Joint-Tenants 
in Fee, and one of them aliens his Part 


to another in Fee; this Alienee and the 


other Joint-Tenant, be Tenants in 
Common, becauſe they now ſtand 
ſeiſed by ſeveral Titles; the one Joint- 
Tenant by Virtue of the firſt Feoft- 
ment made to bim; and the other 
Joint-Tenant and the Alienee become 


ſeiſed in their Moiety by Virtue of 


the Feoffment of the other ſoint-Te- 
rant; ſo that the ſeveral leoffments 
make their Titles ſeveral, whereby 
they become Tenants in Common. 
It there be three TJoint-Tenants, 
and one of them aliens his Part to 


another Perſon in Fee, here the Alie- 
nee is Tenant in Common with the 
other two Joint- Tenants, and of the 
other two Parts, the two Joint-Te- 
nants be ſeized jointly, and the Sur- 


vivor of them fhall have the Whole 
of thoſe two Parts by Virtue of Sur- 
vivorſhip. ; 
1 


if both of them have Iſſue and die, 


of the Feoffment made; that is, do 
ther by particular Bounds and Limits; 


in this Caſe the Feoffor and the Feof- 
fee ſhall hold their Parts of thoſe Lands 


Term of Life: As if there be two Common, 
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If there be two Joint-Tenants in Simile. 
Fee, and one of them gives his Part 

to another in Tail, here the Donee 

and the other Joint-Tenant become 
Tenants in Common. 

Alſo if Lands be given to two Simile. 
Men, and to the Heirs of their two 
Bodies; in this Caſe, thoſe Donees have 
a Joint Eſtate during their Lives; and 


both their Iſſues ſhall hold the Land 
as Tenants in common, 

If Lands be given to two Men 
and their Heirs, to hold to each a 
Moiety, thele are Tenants in Com- 
mon, 575 „ 

If a Man, being ſeiſed in certain Between 
Lands, doth enfeoft another in the Terffor and 
Half of it, without limiting of the re hee. 
ſame Half in Severalty at the Time 


ee 


not diſtinguiſh that Half from the o- 


in Common. | 

And as it is amongſt Tenants in Difference 
Common in Lands or Tenements in #t<een 
Fee-ſimple or Fee-Tail, in the ſame Tn. 


Nature it alſo is between Tenants for ay 
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Joint-Tenants ſeiſed in Fee, and one 
of them lets to a Man his Part for 
Term of his Life, and the other Joint- 
Tenant lets to another Man his Part 
for Term of Life; theſe two Leſſees 
be Tenants in Common for the Term 
of their Lives. | 
One grant: Likewiſe if a Man lets Lands 1 unto 
awaye two Perſons for the Term of their 
| Lives, and the one of them grants all 

his Eftate of the Part belonging unto 
him unto a third Perſon ; then this 

third Perſon to whom this Grant is 


a 

1 made, and the other Tenant for Term 
1 of Life, be both Tenants in Common 
5 during the Lives of both the Leſſees. 


One re- If there be three Joint-Tenants, 
leaſen. and one of them releaſeth all his Right 
F which he hath in the Land by his 
Deed to one of his Fellows, then he 

to whom the Releaſe is made, hath 

the third Part of the Lands by Vir- 

tue of that Releaſe, and ſhall hold 

that third Part with himſelf and his 

= - Fellow in Common, and they two 
i _ hold the. other two Parts joint- 
= Y. | | 
Simile o Alfo if a joint Eſtate be made unto 
be Hyſ- a Man and his Wife, and to a third 
band. Perſon, and that third Perſon re- 
j leaſeth his * which he hath in 
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that Eſtate to the Husband ; then the 


Husband hath the third Perſon's Moie- 
ty, and the Wife hath nothing therein 
att ki 16%; 5252: . 
And if ſuch third Perſon releaſe his 
Right in his Moiety to the Wife, not 
naming her Husband in the Releaſe, 
then the Wife hath a third Perſon's 
Moiety; and the Husband hath nothing 
at all in it, but only Jure Uxoris, in 


Simile to 
the Wife. 


the Right of his Wife, becauſe the 


Releaſe ſhall work to inveſt the E- 
ſtate in the Perſon to whom the Re- 


| leaſe is made, of all that appertained 


to him that made ſuch Releaſe. 
There may be alſo Tenants in Com- 


Tenants in 


mon by Title of Preſcription ; that is, Common by 


When two have holden Lands in Com- 


mon undivided, the one, one Half 


from his Anceſtors, and the other, 


the other Half from his Anceltors, or 


from whom the Eſtate is derived un- 


to them undivided, Time whereof the 
Memory of Man hath not known the 
contrary : Theſe are Tenants in Com- 


| mon, by Title of Preſcription. 


Now theſe Tenants in Common 


Preſcrip- 


tion. 


What Ac» 


ought in ſome Caſes to have for the tn by 


Maintenance of their Poſſeſſion ſeve- 
ral Actions; and in ſome Caſes they 


ſhall all join in one Action: For if 


D 5 there 


them, GC. 


37-34 


58 


Stat. 4 & But by the late Act, for Amend- 


5 Anne 


Cap. 16. 
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there be two Tenants in Common, | 


and they be diſſeiſed, they two can- 


not rs, againſt the Diſſeiſor one 


Aſſize in both their Names, but they 
muſt have againſt him two Aſſizes: 


For every of them ought to have an. 
Aſſize of his Half, becauſe the Te- 


nants in Common are ſeiſed by ſeveral 


Titles. 
But amongſt Joint-Tenants it is o- 


therwiſe; for if there be never ſo 


many of them, and they be diſſeiſed, 


they ſhall have bur A Aſſize in all 


their Names, becauſe they have all 
but one joint Title. 


It hath been formerly held, that | 


an Action on the Caſe lay not for 


one Tenant in Common, Cc. againſt | 


another who diſpoſes of the Whole. 
1 Lev. 29, Cc. 


ment of the Law, 4 2 5 An. it is 
enacted, that Actions of Accounts may 
be brought and maintained againſt the 
Executors and Adminiſtrators of ever) 
Guardian, Bailiff or Receiver, and alſo 
by one Joint-Tenant, and Tenant in 
Common, his Executors and Admini- 


ſtrators, againſt the other as Bailiff, for 


recetving more than comes to his juſt 


Share or Proportion, and againſt tht 
Execu. 


Two m7 © 


nants in Common. For if a Man who 
is ſeiſed of Lands in Fee, dieth, lea- 


| qually to their two Sons, the one Moie- 


the other, and they enter and enjoy 


Parceners, and a Writ de partitione fa- Partitions 
cienda lieth between them. Never- 


ſon of the Seiſin and Poſſeſſion which 
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Executor and Adminiſtrator .of ſuch 

Joint-Tenant, or Tenant in Common. 
There is likewiſe a Difference in Tenants by 


ſuing real Actions between Partners 4% rs De- 
that be in divers Deſcents, and Te- {© 


ving only two Daughters his Coheirs, 
and theſe two Daughters enter, and 
have each of them a Son, and die 
without making any Partition between 
them, ſo that the Lands deſcend e- 


ty to one of them, and the other to 


the ſame in Common, and be diſſei- 
ſed ; they ſhall not in this Caſe bring 
two Aſſizes, but one Aſſize in both 
their Names: For though they came 
in by divers Deſcents, yet they be 


theleſs they be not Parceners by Rea- 


they have from their Mothers, but in 
reſpect to their Eſtates which deſcend- 
ed to their Mothers from their Grand- 
father. 

And fo in Reſpect and Coolidera- Pare eners. 
tion of their firſt Deſcent that was to 
i Mothers, they bave a Title in 

Par- 


Perſonal 
Actions. 
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Parcenary which maketh them Par- 
ceners; and they be but as one Heir to 


their Common Anceſtor, their Grand- 


father, from whom the Land deſcended 
to their Mothers. And therefore, be- 
fore Partition made between them, they 
ſhould have but one Aſſize, though 
they came in by ſeveral Deſcents. 
And likewiſe in Perſonal Actions, 
in Treſpaſs, and ſuch like Caſes which 
concern their Tenements in Common, 
the Tenants in Common ought to 
bring ſuch Perſonal Actions jointly in 
all their Names; as for Breaking their 
Houſes, Cloſes or Paſtures; Waſting, 
Treading down, or otherwiſe Spoiling 
the Graſs; Cutting or Selling of their 
Woods ; Spoiling their Fruit-Trees, 
Fiſhing in their Ponds, and ſuch like. 
In theſe and all ſuch Kind of Actions 


wherein they are jointly concerned, 
the Tenants in Common ſhall have 


one joint Action, and recover Damages 
jointly. 
Likewiſe, If two Tenants in Com- 
mon make a Leaſe of their two Te- 
nements to another for Term of Years, 


reſerving unto themſelves a certain 


yearly Rent, if the Rent be in Ar- 
rear, they ſhall have one Action of 
Debt for the Rent againii the Leſſee 


EP ul 


Ch. 1. Landloꝛds and Tenants, 61 


in both their Names, and not divers 


his Part with them that ſurvive, as 


Actions. 
If two Perſons or more have Chat- Tenants in 

tels Real or Perſonal in Common and Common by 

by divers Titles, if one of them die, 7 

the other who ſurvive ſhall not have 1. 

his Part that is dead in thoſe Chattels 

by Survivorſhip, but the Executors of 

him that dieth ſhall hold and enjoy 
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the Teſtator did or ought to have done 
in his Life-time. 
If two Perſons have an Eſtate in Ejement, 
Common for Term of Years, and one 
of them puts the other out of his 
Poſſeſſion, and enjoys all himſelf, then 
he that is ſo put out of Poſſeſſion, 
may bring his Ejectment againſt the 
other for his Moiety. er 

But if two Perſons be poſſeſſed of Chatter; 
Chattels Perſonal in Common by di- CP 
vers Titles, as of an Horſe, or an Ox, 
or a Cow, or the like; and one of 
them takes it into his own Poſſeſſion 
from the other; now the other hath 
no Remedy, but to take this from him 
that hath e him the Injury, again, 
to occupy in Common, when he hath 
an Opportunity; that is in plain 
Terms, he may come by it as well as 
he can. 


There 


6 2 
Otber Te- 


nannt. 


chant, Tenant by Statute-Staple, Te- 


buy in the firſt Incumbrance to protect 


Law and Equity for him. 2 Vent. 338. 


he lent upon the laſt Mortgage. II id 
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There are alſo Tenants in Antient 
Demeſne. _ f 
Of whoſe Tenures and Privileges 
you may read at large in Mr. D' Au- 
vers's General Abridgment, 657, &c. 
Tit, Antient Demeſne. 

There are allo ſeveral other Tenants 
beſides the aforementioned, as Tenant 
by Elegit, Tenant. by Statute-Mer- 


nant in Morigage, &c. 
Some Obſervations as to Mortgages, 


That where Lands are mortgaged 
thrice over, the third Mortgagee may 


his own Mortgage, and he hath both 


That he ſhall hold the Land againſt 
the ſecond Mortgagee until he be ſatiſ- 
tied both. the Money he paid the firſt 
Mortgagee, and alſo his own which 


But where, only Part of the Lands 


are mortgaged to the firft, and the 


Whole to the Second, and after to the 
Third; if the Third buys in the firſi 
Title, it ſhall protect only that Pat 
that is in the firſt Mortgage. Id. 339. 


„ That 


ats 
nt 


_ Redemption-Money ſhall be 
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That a Purchaſer or Mortgagee 


coming in upon a valuable Conſidera- 
tion without Notice, and purchaſing a 


precedent Incumbrance, it ſhall protect 


his Eſtate, though he purchaſed in the 
Incumbrance after Notice of a ſecond 


Mortgage. bid. 


That Mortgages are not relievable Rolf: 


in Chancery after 20 Years, for the 


Statute of 21 Fac. 1. c. 16. limits the 
Time of Entry to that Number of 


Years, &c. Idem 340. 

That upon a Mortgage in Fee the 
paid to 
the Executor, and not to the Heir. 
Id. 338, 351. 

That the Court of Chancery can- 
not ſhorten the Time that is given by 
expreſs Covenant and Agreement of 
the Parties, but when that Time is paſt, 
then the Practice is to forecloſe. Id. 3 65. 

But note; The Practice of Chancery 
is now otherwiſe : For though there 
be an expreſs Covenant in the Mort» 
gage-Deed, if the Money be not re- 
paid at the Day, the Mortgagor ſhall 


be abſolutely forecloſed, &c. yet if it 


appear that the Money lent is not an 
equitable Conſideration, the Court will 
not only enlarge the Time for Repay- 
ment, but order the Mortgagee to re- 
convey 
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convey the Eſtate on Payment of Prin- 
cipal, Intereſt and Coſts, within ſix, 
nine, or perhaps c welve Months after 
the Time limited in the Deed. 

Alſo, though the Covenant or A- 
greement be, That if the Money be 
not repaid at the Day, then on Pay- 
ment of a further Sum in certain, the 
Mortgage to be abſolute; or though 
more Money be lent to the Mortgagor 
after the Mortgage, or even after the 
Forfeiture, yet if there appear to be 
no Hardſhip on the Mortgagee, or that 
the Money ſo lent is not a ſufficient e- 
quitable Conſideration for the Eſtate, 
the Chancery will compel the Mort- 
gagee to reconvey on Payment of Prin- 
cipal, Intereſt, Coſts and Damages. 
Stat. 4 & But by Stat. 4@ 5 V. & M. c. 16. 
5 W.& If a Man mortgages his Lands or Eſtate 

. a 

twice, and does not declare or give 
Notice to the ſecond Mortgagee of the 
former Mortgage, or within ſix Months 
clear it, he loſes the Equity of Re- 
demption to the ſecond Mortgagee, 
and he himſelf will ſtand forecloſed. 

And note ; the Judge at Common 
Law may and ought judicially to take 

Notice of Mortgages and Equities of 

Redemption, and therein guide them- 

ſelves by Rules of Equity, rather 1 * 
FI y 
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by the ſtrit Rules of Law ; for no- 
thing has more contributed to the 
exorbitant Power of Chancery, than 
their Over-fondneſs for what they call 
Maxims of Law, 
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CHAP. IL 


_— 


_ Of Lenſes, Covenants and Condi: 


tions; Proviſos and Reſerva- 
tions, Surrenders and Afſign- 
ments of Leaſes. 


Leaſes and NN all Leaſes, as we have faid before 


Covenants. 


Landlord 
and Te- 
nart, 


Firmoy or 
Farmer, 
ab ho it i. 


in the Title of Tenant for Term of 


Tears, there muſt be Leflor and Lef- 
ſee: He which demiſes or lets Land 


to Farm, is the Leſſor; and he who 
takes the Land, that is, unto whom it 
js ſo let or demiſed, is called the Lel- 
ſee, in more vulgar Terms underſtood 


by the Title of Landlord and Tenant. | 


According to our general and com- 


mon Acceptation nowWa- days, every 


Leſſęe for Life, Years, or at Will, though 
it be but of a Cottage, or never fo 
ſmall a Tenzment or Houſe, is called 
a Firmor or Farmer, and the Premiſſes 
a Firm or Farm; ſo we ſay in the 
Writ, 4 Firma ſua ejecit ; which 


may be the Reaſon they are called 


Farms. „ 
But antiently the chief Meſſuage in 
a Pariſh or Country Town was called, 


by | 


Chet 
by \ 


and u 


meſne 
dows 
Wate 
alſo 
and t 
prehe 
Theſe 
out t 
or at 
of Mo 

Th 
which 


pellati 


E420. thi 


and S 
Fermo 
Farms 
lay, at 
Saxon 
to fee 
that a 
for ant 
ceive 
their J 
ing ſu 
Growt 
into P 
and at 
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by Way of Pre-eminency, a Farm; 
and unto this Farm belonged great De- 

meſues of all Sorts, as Gardens, Mea- 

dows, Paſtures, Rivers, Woods, Moors, 

* Waters, Mariſhes, en Heath, and 

alſo Meſſuages, Houſes, Tofts, Mills, 

and the like: And all theſe are com- 
prehended under the Title of Lands. 

Theſe Demeſaes were uſed to be let Demeſners 
out to others for Term of Life, Years 

or at Will, Of Leaſes by Parol or Word 

of Mouth, &c. vide ante pa. 16, 17. 

Theſe antient Farms, (or Firms, 
which you will call them ; which Ap- 
pellation or Dialect qiffers according 
to the County: In Eſſex, Norfolk. 
and Suffolk, they call them Ferms or 
Fermors ; but in the Welt, are called 
Farms and Farmers : :) Theſe Farms, I The Neme 
ſay, attained to this Title from the old and Na- 
Saxon Word Feormion, which ſignifies = 3 
to ſeed, provide or yield Victuals; ſo | 
that a Farmer ſignifies a Victualler 3 
for antiently the Landlords did not re- 
illes ceive Money upon their Leaſes for 
the their Rent, but Corn and Victuals, be- 
nich ing ſuch as the Farm yielded of its 
ed Growth ; until it came by Degrees 
J into Part Money and Part Victuals ; 

e in and at laſt, about the Time of King 
Ned, W Henry the Firſt, the Rent reſerved. 
Was 
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Antient 
Rents. 


What 


| Rents, 


* 


* 
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was turned into Money, and ſo hath 
hitherto continued amongſt moſt Men, 

Yet amongſt ſome, where the an- 
tient Rents or Reſervations are not 
altered, the Rent is in Corn or Vi- 
ctuals to this Day, eſpecially in Col. 
lege and Church-Leaſes; and doubt- 
leſs, many of thoſe antient Reſerva- 
tions received their utmoſt Period in 
the 
ous Houſes, to the no ſmall Detriment 
# the induſtrious Farmer. Co. 7. Par 

* „„ 

All Leaſes for Years reſerving Rent, 
mult be made of Lands and Tene- 


ments, whereunto the Leſſor may come 


to diſtrain; fo that a Rent cannot 
be reſerved by a common Perſon out 
of any incorporeal Inheritance, as Ad 
vowlons, Commons, Offices, Tithes, 
Fairs, Markets, Liberties, Franchiſes 
and the like: But if a Leaſe be made 
by Deed in Writing of one of them 


one may have an Action of Debt by 


way of Contract, but one cannot di- 
ſtrain : But if any Rent be reſerved 
in ſuch Caſes upon a Leaſe for Life, 
it is utterly void, Co, 1. Par, Inſt. p. 
47. Co. 7. 23. 


general Diſſolution of the Religi- 
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2, 
ath A Tenant for Life Leaſed for Years, Rent by 
nc Lille ade bin br Pad ane 


an. without Deed, rendring Rent: It was Contract. 
ſaid by the Chief Juſtice, That al- 


not 
Vi. though this Aſſignment by Operation 
doof the Law turned to a Surrender, 
\br.ſ yet it was not an expreſs Surrender; 
va. and if the Rent was not good by 
in way of Reſervation, it was good by 
ig. way of Contract; and ſo judgment 
em was given for the Plaintift, although 
par Dall the Days were not paſſed. 2 Lev. 

80. | 
ent] Note, That every Quarter's Rent Every 
ne-Mis a ſeveral Debt, and diſtin Ac- Q#arter's 
omeſ tions may be brought for each Quar- Nut. 


inet! ter's Rent. 1 Ventr. 1 29. 
out Alſo a Debt for Rent is payable by Payable by 
Ad- an Executor before Bonds, becauſe it Executor. 
then avours of the Realty, and is main- 
\iſes WW tained in regard of the Profits of the 
nade Land received. Id. 184. - 
gem! Action of Debt lies for the Leſſor 
it by *gainſt an Aſſignee of a Moiety of 
di- tbe Land, for the Moiety of Rent. 
rved 2 Lev. 231. | | 
Life #8 Leaſes for Term of Years are Chat- 
ep tels; ſo that if a Man have a Leaſe 
of Lands for five hundred Years, it is 
Ia Chattel, and goes to his Executor 
Te-: or Adminiſtrator, if he diſpoſe not 
| os other- 
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Ch. 2 

otherwiſe of it before his Death. 32 made 

or 23 Lib. A 6. The \ 

Long That a Leaſe for Tabs; although Waſte 
Leaſes. it be a very long Leaſe, cannot be it mu 
entailed; (but may be affign'd in the N 

Truſt to ſeveral Uſes, which may be an 

be an Entail in Effe&t) For the Na- be ſur 

ture of a Chattel cannot be turned in on 

into an Inheritance. Pratt. Reg. 400. the ne 

Idem 401. a Lea 

That if a Leaſe for Years comes to of the 

be limited in Tail, the Law allows fore t 

not a preſent Remainder to be limited Tenar 
thereupon; yet it will allow a future Donor 

Eſtate ariſing upon a Contingency on- Entry, 

ly; and that to wear out in a ſhort der; : 


Time. By the Lord Chancellor Finch, yet he 
in the Duke of Norfolk's Caſe, 7 Leaſe. 
27. | 67, &. 


Every Man, who is ſeiſed of Lands A \ 
in Fee- ſimple, may leaſe out his Lands Fee-Si 
for what Time or Term he pleaſethſ of his 
himſelf: And fo likewiſe might Biſhops Iadent 


have done formerly, before the Sta- Land, 

tutes reſtrained them. 32 H. 8. c. 28. his WI 

13 El. c. 10. 18 8 El. 6. reſervi 

| I Wife, 

By Tenant A Denen in Tail being at Age, this Le 
in Tail, may by Deed in Writing leaſe out man at 
ſuch Lands as have been let to Fam] Biff 

Twenty Years next before the Leaſe] ſerving 

made, 
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2 made, reſerving the old Rent or more: 
The Words | without Impeachment of 
hk aſte] muſt be omitted in it, and 

beit muſt commence from the Day of 

in the Making or Date. And if there 

ay be an old Leaſe in Being, it muſt 

Ja- be ſurrendred, expired or ended with- 

ed in one Year after the Making of 

50. the new one, or elle it is void. And 

| a Leaſe thus made, binds the Iſſue Iſue bound. 
to of the Tenant in Tail if he die be- 
will fore the Term be out: But if the 
Tenant in Tail die without Iſſue, the 

Donor may avoid the Leaſe by his 

Entry, and ſo may he in Remain- 
der; and though he accept the Rent, 

yet he doth not thereby confirm the 

Leaſe. Vide 1 Jac. c. 3. Hern's Con. 62, 

67, MG © 5 . 

A Man that is ſeiſed of Lands in Of bi; 
Fee-Simple or Fee-Tail in the Right Wife s 
| of his Wife, may make a Leaſe by Lands 
Indenture in Writing of his Wife's 
Land, in the Name of himſelf and 
his Wife, and ſhe to ſeal thereunto, 
reſerving the Rent to himſelf and his 
Wife, and to the Heirs of his Wife; 

Age, bis Leaſe ſhall be good againſt the Wo- 

out man and her Heirs after her Death. 
Farm Biſhops, Deans and Chapters, ob- By B. 
Leaſe ſerving the Rules, may make Lea- ſhops, &. 
nade, | les 
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Ch 

ſes of ſuch Eſtates as they are ſeiſed 4 

of in Fee, in Right of their Churches : witl 

And ſo may Maſters, Provoſts, and To 

Fellows of Colleges, and Wardens of - © 

Hoſpitals, if they be not prohibited I} 

by the private Statutes of their Foun- 92 

dations. Vide 32 H. S. cap. 28, Cc. as ian 

follows: IV ny 
LEASES by Statute-Law. on 
By Tenant I. Stat. 32 H. 8. 28. Leaſes made 15 | 0 

in Tail, by Tenant in Tail, or by bim who is Ke 
&. ſeiſed in the Right of his. Wife or 45 
| Church (they being of full Age at the . 45 
Time of ſuch Leaſe made) ſhall be good 5 11 
1 and effectual in the Law againſt the 50 9 
Leſſors, their Wives, Heirs and Succel- 5 PA 
ſors. Es OE Wit 
To what II. The Statute ſhall not extend to .. ; be 

1 4/1 it any Leaſe to be made of Lands, in the W A 
5 __ Hands of any Farmer by Force of any 2 
4 , : and t 
1 old Leaſe, unleſs ſuch old Leaſe ex- th | 
= pired within a Year after the Making Heirs 


of the New ; nor to any Grant to be bal 
made of any Reverſion of Manors, bs 
N Lands, &c. nor to any Leaſe of ſuch than 
A | Manor, Lands, &'c. which have not be | 


been let to Farm, or occupied by Far-! 
c. Þ Wiſe. 
a | mers, Twenty Years before ſuch Leaſe Þ I 
4 made; nor to any Leaſe to be made give I 


 with- 
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without Impeachment of Waſte, nor 

| any Leaſe to be made for above 

c Twenty-one Years, or Three Lives, 

\ from the Day of the Making thereof ; 

and that upon every ſuch Leaſe, there 

be reſerved ſo much yearly Rent, as 

bath been uſually paid for the Lands 

ſo let, within Twenty Years next be- 

fore ſuch Leaſe made; and the Rever- 

fioners of the Manors, Lands, Cc. ſo 

let (aſter the Death of ſuch Leſſor or 

his Heirs.) may have ſuch Remedy 

againſt ſuch Leflee, his Executors and 
Aſſigns, as ſuch Leſlor might have 

had, againſt ſuch Leſſee. 
III. Provided, That all Leaſes made Leaſes by 
by the Husband, of Manors, Lands, Husband 
c. (being the Iuheritance of the Sy 

| Wife ) ſhall be made by Indenture, J 


; | Lands. 1 I 
a in the Name of the Husband and ay 
me BY Wife, and ſhe to ſeal to the ſame, bf 
al) and the Rent ſhall be reſerved to RN 


EX" W the Husband and Wiſe, and the 

Heirs of the Wife; And here the Hub 
band ſhall not alien or «liſcharge the 

U Rent or any Part thereof, longer 
ſuc than during, the Coverture, unleſs it 
be by Fine levied by Husband aud 
Wife. _ 3 

IV. This AQ ſhall not extend to Bx. 
give Liberty to take more Farms or 

E Leaſes 
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Leaſes, than might have been taken 
before this Act, (vide Stat. 25 H. 8. 
c. 13. That none ſhall hold above two 
Farms together,) nor to any Parſon or 
Vicar to make any Leaſe otherwiſe 
than they might have done before. 

V. All Leaſes for Years made with- 
in three Years before the 12th of 
April, in 31 H. 8. by Writing in- 
dented, under Seal of any Perſon or 
Perſons of full Age, ſane Memory, not 
unlawfully coarcted, nor Covert Ba- 
ron, of any Manors, Lands, &c. where 
in he or they have an Eſtate of Inhe- 
ritance to his or their own Uſe at the 
Time of the Making thereof, and 
whereof the Leſſee or Leſſees, or their 
Aſſigns, have now the Poſſeſſion by 
Force of ſuch Leaſe or Leaſes, and 
no Cauſe of Re-entry or Forfeiture 
thereof had or made, ſhall be good 
in Law againſt ſuch Leſſors, their 
Heirs and Succeſſors; ſo as ſo much 
yearly Rent be reſerved for the ſame, 
as was paid for the ſame within 20 
Years next before the Making of ſuch 
Leaſe or Leaſes; or elſe ſuch Leaſe or 
Leaſes to be of no other Force than 
they were before the making of this 
Ar. 


VI. No 


Act done by the Husband only, of the by Hus- 


Kent for twenty Years before is re- 


make good any Leaſe, made by any 
| Eccleſiaſtical Perſon, which is made 
void by Authority of Parliament, or by 


thereunto, to any Perſon or Perſons, 


Ch. 2. Landloꝛds and Tenants. 75 
VI. No Fine, Feoffment, or other Fine, &c. 


Inheritance of Freehold of the Wife, * 

ſhall make any Diſcontinuance; or pre- 

judice the Wife, or any other who is 

to enjoy it after her Deceaſe; the 

Fines levied by the Husband and Wife 

only excepted. yok, | 
VII. This Act ſhall not give Li- Hsbard 

berty to the Wife and her Heirs to 4 Wiſes 

avoid any Leaſe hereafter to be made 

of the Wife's Inheritance, by the Hul- 

band and Wife for one and twenty 

Years and under, or three Lives; 

whereupon the accuſtomable yearly 


ſerved, according to the Tenor of this 
Act. | 


VIII, This ne mall not exterd:td 


any ſuch Perſon or other now attainted 
of Treaſon. 

IX. Stat. 1. Eliz. wot printed. (Lide Efintes by 
Abr. of Stat. 'Tit, Leaſes, p. 401.) All Biſ»ops. 
Eſtates made by an Archbiſhop or other 
Biſhop, of any Manors, Lands, Cc. 
harcel of the Poſleſſions of their Bi- 
ſhoprick, or united or appertainirg 
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Body Politick or Corporate, other than 
to the Queen, her Heirs and Succeſ- 
{ors, and other than for the Term of 
one and twenty Years, or three Lives 
from the Time of ſuch Eſtate made, 
and whereupon the accuſtomed yearly 
Rent or more ſhall be reſerved or 
payabie yearly, during ſuch Term of 


one and twenty Years or three Lives, 


ſhall be void to all Intents and Purpol.s, 
ByMaſters X. Sat. 13 Eliz. 10, All Leaſes, 
of Colleges, Conveyarices or Eſtates, made by any 
—_— and Maſter or Fellow of any College, 
Kc % Dean and Chapter, or any Cathedral 
or Collegiate Church, Maſter or Guar- 
dian of any Hoſpital, Parſon, Vicar, 
or any other having any Spiritual or Ec- 
cleſiaſtical Living, or any Houſes, Lands, 
Tithes or other Hereditaments, being 
Parce] of their College, Cathedral, 
Chapter, Hoſpital, Parſonage, Vicar- 
age, or other Spiritual Promotion, or 
belonging thereunto, other than for 
one and twenty Years or three 
Lives from the Making thereof, and 
whereupon the accultomed yearly 
Rent or more ſhall be reſerved and 
payable yearly during the Term, fhall 
be utterly void to ail Intents and 


Purpoſes. 


XI. This 


Ch. 2. Landlows and Tenants. 


XI. This Act ſhall not make good 2 ex- 


any Leaſe or other Grant againſt the 
private Statutes of any College or Col- 
legiate 'Church. | 
XII. This Act fhall not extend to 
any Leaſe, hereafter to be made upon 
| Surrender of a former Leaſe, or by 
Reaſon of any Covenant or Condition 
contained in any former Leaſe, and ſtill 


made, contain not more Years than 


| the Refidue of the Years of ſuch for- 
. mer Leaſe, nor any leſs Rent than is 
1 | thereby reſerved. See after, : 

ut XIII. Stat. 13 Eliz. 20. No Leaſe 
k made of any Benefice or Eccleſiaſtical 


Promotion with Cure, or any Part 
thereof (and not impropriated ) fall 
endure any longer than while the 
Leſſor ſhall be ordinarily reſident and 
ſerving the Cure of ſuch Benefce, 
without Abſence above 80 Days in 
any one Year; but that every ſuch 
Leaſe, fo ſoon as it or any Part thereof 
fhall come into any Poſſeſſion or Uſe 
above forbidden, or immediately, up- 
on ſuch Abſence, fhall ceaſe and be 
void ; and the incumbent ſo offend- 
ing ſhall loſe a Yeai's Profit of his 
Benefice, to be diſtributed by the Or- 
dinary among the Poor of the Pariſh. 


cepted. 


continuing; ſo as the Leaſe to be 


Leaf: es of 
Bene ery 


See after. 
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Yet ſee Degge's Parſon s Counſellor, ha 
229. | | | | ter 
Parſons. XI V. Provided, That every Parfon Or 
allowed to have two Benefices, may the 
demiſe one of them (upon which he pet 

is not moſt ordinarily refident) to his be 
Curate only; but ſuch Leaſe ſhall en- Per 
dure no longer than during ſuch Cu- Gr 
rate's Reſidence, without Abſence a- ; 
bove 40 Days in one Year. ' ſha 

XV, Stat. 14 El. 11. In the Statute: in 
of 13 El. 20. theſe Words | So ſoon as ⁶ the 

ator any Part thereof Pall come into or 
any Poſſeſſion or Uſe above forbidden, I Re 
| or] repealed. . | fort 
Payſon cs XVI. All Bonds, Contracts, Promiſes, Ho! 
Curates. and Covenants hereafter to be made, ing 
for ſuffering or permitting any Parſon Fee 
to enjoy any Benefice or Eccleſiaſtical ore 
Promotion, with Care; or to take the alie 
Fruits thereof, (other than ſuch Bonds * 
and Covenants made for Aſſurance of mac 
any Leaſe heretofore made) ſhall be ver 
admitted of ſuch Validity ( and no -thir 
otherwiſe than) as Leaſes thereof made: ſery 
The like Law is of Leaſes, Bonds, ther 
Promiſes or Covenants made by Cu- the 
rates. | ES Ee 
Houſes and XVII. The Branch of the Sta- 1 Mal 
Grounds tute of 13 El. 10. made to avoid cer- hal. 
excepted. tain Leaſes, made by certain Perſons I to 


having 


Cb. 2. Landlows and Tenants. - 79 
having Spiritual Livings, ſhall not ex- 
tend to Houſes ſituate in Corporations 
or Market- Towns, or the Suburbs 
thereof, nor unto the Grounds ap- 
pertaining to ſuch Houſes, ſo as they 
be not the Dwelling-Houſes of ſuch 
Perſons, nor have above ten Acres of 
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Ground belonging to them. 1 

XVIII. Provided, That no Leaſe Proviſo: 1 

| ſhall be made, by Force of this Act, [+ 
: in Reverſion, or without reſerving + 
[EE the accuſtomed yearly Rent at leaſt, + 
or without charging the Leſſee with 1 
„ Reparations, or bor longer Term than 4 
q 


forty Years. Neither ſhall any ſuch 


; Houſes be aliened, without purcha- 
, ſling preſently after, other Lands in 
1 Fee · ſimple, of as good Value, and as 
I great yearly Value, as the Houſes ſo 
2 alienated; | 
8 XIX. Stat. 18 El. 6. Upon Leaſes Hent uten 
f made by Colleges in the two Uni- Leaſes 'y 
8 verſities, Winch-fter and Eaton, the Colleges, 
) third Part of the Rent ſhall be re- 
5 ſerved in Grain, to be delivered to 
> them yearly at Days prefixed, after 
- | the Rate of 65. 8 d. for a Quarter 
of Wheat, and 5 s. for a Quarter of 
- Malt, or under thoſe Prices: Or it 
'- | fhall be in the Election of the Leſſee 
s to pay them in Kind, at the beſt 


8 E 4 | Rates 


=. - 3 


7 
9 
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Exception. 


Void Lea- 
fes. 


The LAY S concerning Ch. 2. 


Rates found in thoſe ſeveral Markets 
reſpectively, the next Market-Days be- 
fore the ſaid Day 
Payment or Delivery thereof; and all 
Leaſes otherwiſe made, and all Bonds 


and Aſſurances given to the contra-. 


ich ſaid Grain 


ry, ſhall be void 
d for the 


or Money ſhall be exp 


Relief of the Commons and Diet of 


the ſaid Colleges reſpectively without 
Fraud, in Pain of Deprivation of the 
chief Rulers of ſuch Colleges reſpec- 
tively, and of all others conſenting 
thereunto. 
Rae? This Act fhall not extend to 
y Leaſe to be made by the Preſi- 
one and Scholars of St. John's College 
in Oxford, of the Manor of Fi field, to 
the Heir Male of Sir Thomas I}hite, 


Knight, late Alderman of London, and 


Founder of the ſaid College. 

NMI. Seat. 1$ 6. All Lentes 
made by ſuch Perſons as are mention'd 
in the Stat. of 13 El. 10. where an- 
other Leaſe is in Being, and not to 
be expired, ſurrendered, or ended 
within three Years next after the 
Making of ſuch new Leaſe, ſha!] be 


void: And all Bonds and Covenants . 
ſuch Leaſe 
or to the ſaid 
Statute 


for renewing of any 
contrary to this Act, 


prefixed for the 


De fa 
law. 
ret a i: 
ward 
Sleb 
ſuch 
Uſe 
tion 
dinar 
and 
him c 
tratic 


t he y 


luch 
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Ch. 2. Landloꝛds and Tenants. 


Statute of 13 El. 10. ſhall all 
void. Howbeit, this Act ſhall I 


tend to any Leaſe or Leaſes hereto- 
fore made by any ſuch Perſon or Per- 


ſons. 
XXII. After Complaint to the Or- 


dinary, and Sentence given upon any 


Offence committed by the Incumbent 
againſt the Stat. of 13 El. 20. where- 
by he ought to loſe the Profits of 
his Benefice; the Ordinary, within 
two Months after ſuch Sentence 
given, and Requeſt made by the Church- 
wardens or one of them, ſhall grant 
the Sequeſtration thereof to ſuch In- 
babitant or Inhabitants there, as to 
him ſhall ſeem. convenient; and upon 
Default in the Ordinary, it ſhall be 


Jawful for every Pariſhioner there to 


retain his Tithes, and for the Church- 
wardens to take the Profits of the 
Glebe, and other Rents and Duties of 
ſuch Benefice, to be employed to the 
Uſe of the Poor, until the Sequeltra- 
tion ſhall be committed by the Or- 
dinary; and then the Church-wardens: 
and Pariſhioners are to Account to: 
him or to them to whom ſuch Seqie 

itration ſhall be committed, and he or 
they ſhall employ the ſaid Profi s to 


| ſuch Ules, 2s by the ſaid Statute of 


E 5 L308 


St 


Sequeſtra- 
tion grants 
ed by the 
Ordinary. 
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82 The LAM concerning Ch. 2. 
13 El.20. are appointed, in Pain to 
forfeit the double Value of the Profit 
with -holden, to be recovered in the 


Ecclefiaſtical Court by the Poor of the- 


Pariſh. 
Judge ; XXIII. Stat. 43 El. 9. All Judg- 
ments vad. ments hereafter to be had for the In- 


tent to have or enjoy any Leaſe con- 


trary to the Statutes of 13 El. 20. 


14 El. 11. and 18 El. 11. or any of 


them, ſhall be deemed void, in ſuch 
Sort as Bonds and Covenants are ap- 
pointed to be void, which are made 
for that Purpoſe. 
Leaſes con- XXIV. Stat. 12 Car. 2 cap. 31. Leaſes 
Frmed. and Grants by Colleges and Hoſpitals, 
| and Elections of Heads, Maſters and 
Fellows, made during the late Trou- 
bles, confirmed under fome Exceptions 
and Proviſoes. 
 Dutchy of XXV. Stat. 13 Car. 2. cap. 4. The 
Cornwal. King enabled to make Leaſes, Grants, 
and Copies of Offices, Lands, Tene- 
ments and Hereditaments, Parcel of 
the Dutchy of Cornwal, and a Con- 
firmation of ſuch as be made not ex- 
ceeding one and thirty Years or three 
Lives. 
If Biſhops, Deans and Chapters, ob- 
ſerve not the aforeſaid Rules in their 


Demiſes, yet their Leaſes ſha)l be 


good 


Ch. 2. Landlows-and'Tenants. 83 


expreſs the Term, and when it ſhould 


tainly; and therefore a Leaſe for a 


Jong ad both Parties pleaſe ; after En- fe. Tear. 


good againſt themſelves for their Lives. 
Vide Co. Lit. 45. a. 1 Brounl. 21. 
1 Leon. 13T. 240 

: Generally à Leaſe: for Years muſt Commence- 


ments and 
be for a Time certain, and ought to 5, 


nations. 


begin, and when it ſhould end cer- 


Year, and ſo from Year to Year, is a 
Leaſe for two Vears. 
Alſo a Leaſe from Year to Year, PR From Tat 


» 


try in any Year, is a Leaſe for that 
Year, Cc. till Warning be given to 
depart. Noy's Max. 65. 

A Leaſe which is only voidable, and Voidable- 
not abſolutely void, muſt be made void Leaſes. 
by the Leſſor's Re-entry (if be will) 
and putting out the Leſſee: Or elſe it 
may be continued or affirmed by recei- 
ving the Rent. Prat. Reg. laſt pub. 399. 

So that where there is a Clauſe in 

the Leaſe, That if the Rent be behind 

and unpaid at ſuch a Day, r. the 

Leaſe ſhall be void: Now if there 

was a Demand made at the Day, 

and the Rent. not paid, this Leaſe is- 

not abſoluteſy void until an actual. 

Entry; it is only voidable ; and Ac- 

ceptance of the Rent before any 4 

Entry. made; ſhall make that which. 1 
8 il 


— 


\ 


84 . The LAIWS concerning Ch. 2. 
was a voidable Leaſe, a good Leaſe. 
Idem. 15 IN 
Rent I[f a Leſſee for Years grant a Rent- 
Sarge and charge, and after Surrender; yet for 
. the Benefit of the Grantee, the Term 
hath Continuance; although in Rei 
veritate it is determined, and the 
Grantor himſelf ſhall not derogate 
from his own Grant, to make it void 
at his Pleaſure. Coke 8 Jac. 144. 
Tenant for Years of an Advowſon 
granteth the next Avoidance and Do- 
nation, if the ſame Church ſhould be- 
come void during the Term, &c.. and 
aſterwards ſurrenders his Term, yet if 
the next Avoidance be within the 
Term, the Grant is good, for the Years 
cannot determine but by the Effluction 
of Time, and the Law implies a Li- 
mitation, if the Church do become void 
during the Term; Quia expreſſio eorum 
que tacite inſunt, nihil-operatur, Idem. 
Covenants A Leſſee covenanteth for himſelf, 
* build, his Executors and Adminiſtrators, with 


&c. the Leſſor, that he, his Executors or 
1 Atſigns, ſhall build a Brick-Wall up- 
H on Part of the demiſed Premiſſes, and 
A afterwards the Leſſee makes an Al- 
4 lignment of his Leaſe to C. D. for 
Ml his Term; in this Caſe the Aſſignee 


is not bound to build the Wall, be- 
1 | caule 


Ch. 2. Landlozds and Tenants, $5 
cauſe the things were only collateral, 
and were not in eſe, nor Part of the 

- © Demiſe, Sc. Godb. Rep. 69, 70. &c. 

5 Co. 16, 17. 

= But note; Where the Leſſee has 

8 built a Wall or Houſe on the Pre- 

> | miſles, and afterwards aſſigns his Term, 

the Aſſignee is bound to keep ſuch 

| © Wall or Houſe in Reparation. 

When a Covenant extends to a 

Thing in Being, Parcel of the De- 

* miſe, then the Thing to be done by 

- Force of the Covenant is annexed and 

1 appurtenant to the Thing demiſed, 

f and ſhall bind the Aſſignee, although 

- by expreſs Words in the Covenant he be 

8 not bound. Vid. 5 Co. 17, 24. Dyer 27. 

N But if the Covenant extends to a 

- Thing which had no Being at the 

d Time of the Demiſe made, that can- 

1 

1. 

fp 

h 


i 


not be annexed or appuitenant to 2 
Thing which had no Being. Lid. 
If a Leſſee covenants to repair the 7 repair; 
| Houſes demiſed to him during his Leaſe ; 
xx |Þ this is Part of the Contract, and ſhall 
>> | bind the Aſſignee, although by the 
d Covenant he is not exprelly named. 
8 1019; 
x | Bur where the Covenant concerns Agnes; 
e | a Thing not in Being at the Time of vet bounds 3 
- Þ the Demiſe, but to be made ne! bl 
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86 The LAIWS concerning Ch. 2. 
this ſhall bind the Covenantor, his. 


Executors and Adminiſtrators, but not 
the Aſſignee. bid. : 
If a Lefſee covenants for him 6 


bis Aſſigns, to build a Houſe upon the 


Land of the Leſſor, which is not Par- 


cel of the Demiſe, or to pay any col- 


lateral Sum of Money to the Leſſor, 
or to a Stranger, this ſhall not bind 
e. Ibid. Quære. 

If a Man demiſe Lands for. Years 
with a Stock of Cattle, or Sum of 
Money, rendring Rent; and the Leſ- 


ſee covenants for him, his Executors, 
Adminiſtrators and Aſſigns, to deliver 


the Stock of Cattle, or the Sum of Mo- 


ney, at the End of the Term; This 


Covenant ſhall not- parg of the Aff g- 
nee. See after, Chap. 1 

If an Aſſignee of a iLoaſs be evict- 
ed, he may have a Writ of Cove- 


nant; ſo ſhall a Tenant by. Statute, 


or by Elegit, or he to whom a 


Leaſe is fold by Virtue of an Execu- 
tion. 


If a Man grant to a lade for 
Term of Years, that he ſhall have fo 
many Eſtovers as ſhall ſerve to repair 
his Houſe, or that he ſhall burn in 
his Houſe, or the like, during the 
Term; that is appurtenant to the 

5 Land, 


. 

| Ob E. | 
; 

I. 


Ch 
Lan 
Thi 
ſoev 
Ws - 
vena 
miſe 
& 
tors 


N 

= ® 
Pr 

. 

N 

4-7. 
SO - 

vor of 

FE 

# 

X m a 
4 

: : X 
I 
N 


for a 
(AM 
in th 
to t 

A 


Rent 
ſee, ; 


Leon, 


If 
tice | 
Leſſo 
not b 
{elf of 
the E 


befor 


3 Ley 
A”; 

our ol 

270. 


Ch. 2. Landlows and Tenants. 87 
Land, and ſhall run with the ſame as a 
© © Thing appurtenant, in whoſe Hands 
* ſoever the ſame cometh. Co. Inſt. 41. 
f 5 The Statute extendeth only to Co- 
e venants which touch the Thing de- 
miſed, and not to collateral Covenants. 
32 H. 8. c. 24. Vide antea. | 
> | An Aſſignee of an Aſſignee, Execu- 43jons by 
d tors of an Aſſignee, Aſſigns of Execu- 4/ignees, 
tors or Adminiſtrators of every Aſſignee, &&- 
'S may have an Action of Covenant, 
ft for all are compriſed within this Word 
Aſſignee] and the ſame Right that was 
s, | in the Teſtator or Inteſtate, deſcends 
er to the Executors or Adminiſtrators. 
Cox. J. 5. > 
Ss | A Leffor may have an Action for 
Rent againſt the Executor of the Le- 
ſee, after an Aſſignment made by him. 
Leon. 129. ie, © ; 

If an Aſſignee aſſigns over, until No- 
tice given of the Aſſignment to the 
Leſſor and Tender of Arrears, he can- 
not by the Aſſignment diſcharge him- 
{elf of the Rent. 1 Lev. 215. But that 
the Executor of a Leſſee may aſſign 
before Rent arrear without Notice. 

3 Lev. 295. | 1 
A Leſſee for a hundred Years being 


our of Poſſeſſion cannot aſſign. 1 Lev. 
270. FI | 
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Maſte ve- 
lieved in 


Chanc 85 | 


Not a- 


gainſt 4 


voluntary 
A. 


The LAV concerning Ch. 2. 


Leſſor aſſigus his Rent upon a Leaſe 


for Vears, and the Leſſee attorns, it is 


ſaid the Grantee may maintain an 
Action of Debt for the Rent. 1 Lev. 


> 
A Leaſe is made for Life, the Re- 


mainder over for Life, the Remainder 


over in Fee; the firſt Leſſee maketh 
Waſte: And becauſe he in the Fee 
hath no Remedy by the Common 
Law, and Waſte is a Wrong prohibited, 
he ſhall have a Relief in Chancery. 
Crompton 49. b. 

A Woman ſole takes a Conſidera- 
tion for making a Leaſe for one and 
twenty Years, and then marries; and 
ſhe and her Husband made the pro- 
miled Leaſe; at the one and- twenty 
Years End the Leſſee ſurrenders, and 
takes a new Leaſe for one and twenty 
Years more, the Husband dies, the 
Wife ouſts the Leſſee, who ſues in 
Chancery to have the firſt Leaſe con- 
tinued for the firſt one and twenty 
Years, and could not have Remedy, 
becauſe the Surrender was voluntary, 
and the Court gives no Relief againſt 
a voluntary Act 44 Elix. 

Concerning Leaſes, c. by Baron 
and Feme, fre D' Anvers's Gen, Abr. 


Tit. . and Feme, fol. 698, 699, 
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Ch. 2. Landloꝛds and Tenants. 
| Alſo where a Man ſhall be relieved 
in Chancery againſt Deeds and Leaſes, 


ſee D*Anvers's General Abridgment, 
Tit. Chancery, and Tit. Leaſes. 


A Leaſe is made of a Houſe and Houfe- 
Wood, wherein it is covenanted, boot, &. 


That the Leſſee ſhould have Houſe- 


boot and Fire boot; by this it is im- 


plied and meant, that he ſhould not 
have any of the Woods to uſe, or 
convert to any other Purpoſe; but 
that they do belong to the Leſſor: 
And the Leſſor ſhall have Help in 


Chancery, leaving to the Leſſee ſuffi- 


cient for Houſe- boot and Fire boot. 
Under the Name of Lands, are 

comprehended not only Gardens, Mea- 

dows, Paſtures, Rivers, Woods, Moors, 


Waters, Marſhers, Furze and Heath, 


but alſo Meſſuages, Houſes, Tofts, 
Mills, Caſtles, and ſuch like. Co. Lit. 
J. I. c. 2. jetF. 14. but of a Houſe with 


the Appurtenances, no Land paſſes. 


PI. Com. 85, 6. 

If one that leaſes at Wilt does any 
Act inconſiſtent with the Continu- 
ance of the Leaſe at Will, it ſhall 
determine it from ſuch Time as the 
Tenant at Will takes Notice of it. 
If the Leſſor ſays, the Leſſee ſhall 
hold it no longer, the Leſſee (as ſoon 

as 


Determi- 
nations. 


90 
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as he knows of the Words) may take 


Advantage of them as a Determination 
of the Leaſe. 


1 Len. 247. Raym. 204. 


n 1-11; 


Teaſe and It was reſolved, that a Leaſe for 2 


Upon 


Lives: 


Part for 


r n capable of a Releaſe. 


Year, upon no other Conſideration 
than reſerving a Pepper-Corn, ( 


gain and Sale, and ſo as to make the 
2 Mod, 


249. 1 Mod. 162. 2 Leut. 35. 


if it 
be demanded) ' ſhall work as a Bar- 


Sutton's Hoſpital's Eaſe ; and that the 
Reſervation made a ſufficient Conſide- 


Ig 


ration to raiſe an Uſe, as by Bargain] 


and Sale. % SIVA 
A Leaſe for 99 Years, if two 


Perſons ſo long live, without faying 


(or either of them], determines upon 
the Death of either. 2 Vent. 74. 5 Co. 
9. 2 Cro. 378, Dyer 67. & 2 Inf. 
225. 3 ee 
Where ſeveral Lands, held Part for 


Lives, and Life, and Part for Years, are demi- 


Part for 


ars. 


ſed to 4. for Years, to hold from 
the Time of the Death, Surrender, 
Forfeiture, or Determination of the 
Eſtate and Term aforeſaid of the 
firſt Leſſees, and the Eſtate in one of 
theſe Parcels determines, the Term 
granted 
mediately in the ſaid Parcel, although 


kat 


tendec 
becauſ 


Princij 


Count 
Dee 
not in 


by the 


to A. ſhall commence im- altho' 


: Strange 


2. Ch.2. Landlows and Tenants. 91 
ke ehe other Eſtates are in Being. 1 Saund. 

on 183. 

4 if a Leſſee enters before his Term Diffifor. 
I commences, and continues in Poſſeſſion 

2 after, he is a Diſſeiſor all the Time. 

| 1 Lev. 46. 

Upon a Leaſe made to two for Waſte. 
7 their Lives, without Impeachment of 

| Waſte during the ſaid Leſſees Lives, it 
was held that this Privilege would 

hold to the Survivor; for tis reaſon- 

able to give the Privilege as large a 
- Conſtruction as the Intereſt. Ander ſon 
251. 

Note; If the Leſſor ſeal the Leaſe Sealing 

and not the Leſſee, yet it is good a- Leaſe, 
gainſt the Leſſor as if both had ſcaled. 
| Noy's Max. 57. 

And if at any Time there happen Prixcipat 
any Variance. between the Indentures, 2 Coun- 
Nit ſhall be taken as the Deed: of the 7. 

for Leſſor is, and the other ſhall be in- 
emi · tended only the Miſtake of the Writer, 
rom] becauſe the Deed of the Leſſor is the 
der, Principal, and the other but only a 

the Counterpart. bid. : 

the Deeds between Partics indented or- 
e of not indented, are ſuable and releaſable 
erm by the Parties, and not by Strangers, 
im- altho' they are to the Uſe of the. 
ugh Þ RAR 3 Lev. 138. 
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Ch. 

To plead a Writing under a Man's pine f 

Hand does not imply a Deed. 3 Lev. jn chi 

234. . | Cover 

Leaſe Pa- If a Man demiſe any Lands or Te- Surrer 
rol. nements to another by Leaſe Paro|, the C 
| the Leſſor ought to be ſeiſed of the grſt ; 
Lands or Tenements which he ſo let ting t] 

at the Time of the Leaſe Parol made, able ! 

or elſe he cannot maintain an Action der, o1 

for his Rent; for the Leſſee may plead xims, 

that the Leſſor had nothing in thi. Ret 
Premiſſes at the Time of the Leal Years, 

made, and then is barred of his Action: 7 efſyx 

But if the Leaſe be made by Deed in- make 

dented, then the Leſſee cannot plead Roe, 

this Plea thereunto. Lit. Ten. I. 1. grante 

At Vill. If a Man lets Lands to another by Heirs 


Leaſe, to hold the ſame at the Will ty Po 

the Leſſee; the Law intends it to be the Le 

at the Will of the Leſſor alſo, and he Leſſor 
may put the Leſſee out when be Rent 
pleaſes; likewiſe if it be let at the] wh 
Will of the Leſſor, it is intended aff and h 

the Leſſee's Will alſo, for the Leſſot preach 
cannot force him to ſtay longer than you a. 

he pleaſes. Coke 1 Part Inſt. 55. after 
Coumnants, A Covenant made between fore 
| lord and Tenant, that the Tenant Wh. 
ſhall have a new Leaſe upon the Sur-Þ three 
render up of his old Leaſe; and af keep t 


terwards the Leſſor makes a | and le 
BY ine 


| and Jet one of them fall to Decay; 


Fine for more Years to a third Perſon ; 


in this Caſe the Leſſor hath broke his 


Covenant, although the Leſſęe did not 
Surrender : Which by the Words of 
the Covenant ought to have been the 


firſt Act; becauſe the Leflor, by let- 
| ting the Leaſe to a Stranger, did diſ- 


able himſelf either to take the Surren- 


der, or to make new Leaſe. Noy's Ma- 


xi ms, p. 13. 
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Rent in Arrear upon a Leaſe for Rent to 


Veats, goeth to the Executors of the Execu 


Leſſor, if he die. As if John Doe 


make a Leaſe for Years to Richard 


Roe, and the Leſſee covenanteth and 
granteth to pay unto the Leſſor, his 


Heirs and Aſſigns, the Sum of twen- 


ty Pounds. yearly during the Term in 
the Leaſe granted : In this Caſe if the 
Leffor die, his Executors ſhall have the 
Rent in Arrear, and nor his Heirs, 
Where a Man covenants for himſelf 
and his Aſſigns to permit, &c. if a 


| Breach be laid in the Aſſigns, this Co- 
venant ſhall only relate to the Aſſigns 


after the Deed was made, and not be- 
fore. 2 Vent, 278. 


Where Leſſee covenanted to build 


| three Houſes upon the Premiſſes, and 


keep them in Repair ; he built five, 


and 


tori, 


4 ion. 


ppnter- 
Con y ſe. 


E ftovers. 


Pump. 


Executor. 
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and it was adjudged that the Cove- 
nant extended to that alſo. 


2 Vent. 
128. 3 Lev. 265. 

If a Man covenants not to incloſe, 
Incloſer with Gaps is a Breach of the 


Covenant. Lit. Rep. 267. 


A later Covenant by a ſecond In- 


denture cannot be pleaded in Bar to 


the former, but the Defendant muſt 


bring his Action on the laſt Indenture, 
if he will hel 


p himſelf. 2 Ven. 218. 

If a Man by Deed grants a Water- 
courſe and ſtops it, the Grantee ſhall 
have an Action of Covenant, I Saund. 
322. 

If a Leaſe be made of an Houſe and 
Eftovers, and the Leſſor deſtroy all the 
Trees, the Leſſee may have an Action 


of Covenant. Id. ibid. 


Alſo if a Leaſe be made of an Houſe 
and a Piece of Land ( except the 
Ground on which the Pump ſtands) 
with the Uſe of the ſaid Pump, the 
Leſſee may repair the Pump, but no 
Action of Coverant lies againſt the 
Leſſor for not repairing it. 16:4. 

When the Ule of a Thing is grant- 
ed, all is granted by which the Gran- 
tee may have and enjoy ſuch Uſe. 14. 


Although the Breach of the Te- 
ſtator's Covenant is by the proper De- 
fault 


Pay 


to rep 
and tl 


92. 
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| Default of his Executors; yet the 
judgment ought: to be of the Goods 
of the Teſtator. Idem 11 2. | 
An Action of Covenant does not Repairs. 
lie againſt a Grantor for not repairing | 
the Thing granted. 1 Saund. 322. 
An Aſſignee of a Reverſion may Aion by 
maintain Covenant for Repairs againſt Agnes, 
the Leſſee, although Aſſignees are not 
named in the Covenant in the Leaſe. 
1 Lev. 109, Covenant lies for a 
er- Grantee of a Reverſion againſt! the 
all Þ Leſſee after * of his Term. 
ad. 3 Lev. 233. ö 
Any Words in a Deed purporting 
nd an Agreement to pay Money, Cc. a- 
the mounts to a Covenant to do it. 1 Lev. 
ion 48. | 
11 Proviſo to pay amounts to a Co- P riſer 
uſe venant to pay. Id. 151. 
the Covenant that he or his Under-Te- Under Te- 
ds) nant ſhould not dig, &c. and B. who nant. 
the held of J. who bels of H. who held 
no | of E. did dig, Cc. Held B. was Under- 
the Tenant of E. 1 Lev. 1 
| A Leſlee covenants Trick: the Lef- 
nt- bor, his Executors and Adminiſtrators, 
an- to repair; this ſhall go with the Land, 
Id. and the Heir may ſue upon it. 2 Lev. 
Te- 92. 


— 1 


ault | | In 
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Expoſitions Tn expounding all Deeds, the Words 
and the Intent of the Parties ought to 


Lit. Rep. 209. 3 Lev. 100. 
Covenant | 
if Rent be that if the Rent be behind and un- 
behind, paid for ſuch'a Time (that is, by 

the Space of ſo many Days after the 

- wuſual Day or Time of Payment in the 

Leaſe appointed and reſerved) then 
the Leaſe to be void; in this Caſe, 
although the Leſſor do accept of the 
Rent after ſuch. Failer made, here no 
ſuch Acceptance of the Rent can make 
the Leaſe good. Dyer f.51. 

For not re- 

pairing, by Leaſe for Years, and covenants with 

Ve: the Leſſor to ſupport, uphold and 
maintain the Houſes during this Term, 
and to leave the Houſes and Lands in 


be found them: In this Caſe, if it 
ſhould happen that the Houſes be ca- 
ſually burned by Fire or Lightning, or 


a blown down by a Tempeſt, or deſtroyed 
1 by any otber Accident, if the 7 do 
4 not repair and build them again, and 
. leave them as good as he found them, 


REA» >. --- 

2 7 [ * 

. Ae: 87 , 
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the Leſſor may ſue his ſaid Covenant a- 
gainſt him at the End of his Leaſe; 
but if a Tenant make Waſte in cut- 
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be obſerved, eſpecially in Covenants. 


If there be a Covenant in a Leaks 


Ifa Tenant take Houſes and Lands 


s good Repair, Plight and Eſtate, as 


ven 
No) 
"" 
COVE 
Leſſ 
repa 
requ 
aſſig 
the 
cay 
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vena 
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nants 
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ls ting of Wood or Timber contrary to 
0 the Proviſo's, Exceptions or Coveran:s 
0 in this Leaſe; for ſuch a Breach the 


Landlord may bring his Action of Co- 
venant before the End of the Term. 
Noy's Mex. p. 1 6. See after. 

A Man takes a Leaſe for Years, and Arainſt 
covenants and grants to and with the Agne. 
Leſſor, for him and his Executors, to 
repair the Houſes as often as Need 
requires: And afterwards the Leſſee 
aſſigns over the Leaſe to another, and 
the Aſſignee ſuffers the Houſes to de- 
cay for want of Repairs; in this Caſe 
the Leſſor may bring an Action of 
Covenant againſt the Aſſignee, al- 
though he be not named in the Co- 
venant. Hugh's Grand Abridgmeints, 

1 Par. p. 492. c. 19. 
A Landlord lets a Leaſe, and cove- Hoe boot 
nants with his Tenant that he ſha'! by 4ſion- 
have ſufficient Hedge-Boot, to be af- ment. 
ſigned him by the Landlord or his Bai- 
lift: In this Caſe the Tenant may not 

take Hedge-Boot without Aſſignment, 

Co. 1. par. Taft. f. 41. 

If a Man by Indenture take a Leaſe 25 repair. 

| of a Houſe that is old, ruinous or 
| wanteta Repairs, and covenants with 
| the Leſſor to leave the Houſe at the 
End or Expiration of the Leaſe in 
1 good 


* 


1 
b, L; 
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good Repair. In this Caſe he is bound 
to leave his Houſe in good Repair ; 
but if he do not covenant to do it, 
the Law then will not oblige him to 
do it. Perkins, Tit. Conditions, 738. 

How Houſes are to be now built 
within the Bills of Mortality, according 
to the late Act of Parliament, ſee at 
the later End of this Treatiſe. 

Woods, If a Man by Indenture takes a Leaſe 
for Years of a Wood, and covenants 
with the Leſſor to leave his Wood 
in as good a Condition as it was at 
the Time of the Leaſe made; and 
during the Term the Wood is deftroy- 
ed and blown down by violent Winds 
and Lempeſts : In this Caſe, the Land- 
lord can have no Action againſt the 
Tenant for the not performing of this 

Covenant, becauſe it is impoſſible for 
him to perform it; and the Law en- 
forceth no Impoſſibilities: Otherwiſe 
it is if he take a Houſe, and that be 
blown down. Hug /s Grand Abr. p.499. i 

Bonds for Touching Bonds for Performance 

Rent. of Covenants, if a Man takes a Leaſe] 
for Years rendring Rent, and ente!Þ 
into Bond to the Leſſor to perform 
all Covenants and Agreements coir 
tained and comprized in the Leaſe 
if he fail in Payment of Rent, *. ſigume 

Bond 


) 
) 
) 
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Bond is forfeited ; for the Payment of 


Rent is an Agreement. Goldsborough 
P. 16. : 


If a Man be bound in a Bond to For Re- 
repair the Houſes of the Obligee as 74%. 


often as Need ſhall require during a 
certain Time, and afterwards the Houſes 
want Reparation: In this Caſe, al- 
though the Ob/igor doth not know that 
they want Reparations, yet he is bound 
to take Notice of it at his Peril, for 
Ignorance will be no Excuſe in this 
Caſe, becauſe he hath bound himſelf 
to it. Dr. & Stud. lib. 2, cap. 47. 


But if the Condition had been 75 repai- 
That he ſhould repair ſuch Houſes as en 4/- 
he to whom he was bound ſhould #97797% 


aſſign; and after he aſſigneth certain 
Houſes to be repaired, but he that 
is bound hath no Knowledge of that 
Aſſignment; this Ignorance ſhall ex- 
cuſe him in the Law, becauſe he hat! 
not bound himſelf to any Reparation 


in certain, but ſuch as the Obligæe 


will aſſign; and if he aſſign none, 
the Obligor is bound to none: And 
therefore, becauſe he that ſhould 
make the Aſſignment is privy to the 
Deed, he is bound to give Notice of 
his own Aſſignment; but if the AL 


| ſignment had been appointed to have 


x © been 


100 


Warranty. 


Rent in 
Huſpence. 


— 
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been made to a Stranger, then the 
Obligor had been bound to have taken 
Notice thereof at his Peril. See more 
Obſervations on Covenants in Leaſes, 
&c. at the End of this Treatiſe, Ch. 10. 

If a Man makes a Leaſe for Years 
with Warranty, yet this is not a War- 
ranty in the Law, but a Covenant, 
becauſe the Leaſe is but a Chattel; and 
if the Lefſee be ouſted, he may bring 


his Action of Covenant againſt the Leſ- 


ſor, | 

If 4. be ſeiſed of twenty Acres of 
Land, and let the ſame to B. by Leaſe 
for Life or Years, and A. reſerves to 
himſelf Five Shillings Rent, payable at 
Chriſtmas, and B. binds himſelf to 4. 
in a Bond of One hundred Pounds to 
pay the Rent reſerved upon the Leaſe 
juſtly, according to the Law ; if before 


any Day of Payment A. puts B. out of 


any Part of the Land, and he doth oc- 
cupy the Reſidue for the whole Term, 
and will not pay any Rent, yet the 
Bond is not forfeited ; for by putting 
the Tenant out of Parcel of the Land, 


the whole Rent is in Suſpence : But 


if one Day of Payment be paſt before 
the Oſter, then the Tenant muſt pay 
the Rent, or elſe he forfeits his Bond. 


But 


— 


forſei 
two ' 
have 


Man 
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But if a Stranger, who hath no 


Right in the Lands, do put the Leſſee 


for Years out of the fame Land be- 
fore any Day of Payment, and keep 
Poſſeſſion thereof until the Day of 
Payment be paſt; in this Caſe the 
Tenant ought to pay his Rent at the 


Day whereon it is appointed to be 


paid, or elſe he forfeits his Bond. 

If three Copartners be ſeiſed of a 
Manor, and one of them, without 
Conſent of the other two, lets a 
Leaſe of the whole Manor in her own 
Name unto J. D. for five Years, paying 


ten Pounds yearly at Chriſtmas unto 


the Leſſor and her Heirs, and I. D. en- 
ters into Bond in five Pounds to pay 
the Rent accordingly, and before any 
Day of Payment is come, the other 
two Copartners, who agreed not to 
the Letting of the Leaſe do put the 
Leſſee out of the whole Manor, 


and keep the Poſſeſſion till a Day of 


a Payment is come: Here the Leſſee 


Ss oupht to pay a third Tart of the Rent 


reſerved to his Leſſor, or otherwiſe he 
forſeits his Bond; becauſe the other 
two Copartners, who ejected him out, 


have Right but in two Parts of the 


Manor. Perkins $28. 
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Condition A Man makes a Leaſe to three Per- tha 
wot to alien. ſons upon this Condition, That nei- to 
ther they nor any one of them ſhall It 1 

alien, ſet, or let that Leaſe to any _ tho 

other without Licence firſt obtained the 

from the Landlord: Now if the Land- one 

lord do give Licence to any one of dirt 

them to let or alien, then the other hin 

two may alien without Licence : For Bre 

the Condition being determined to one, diti 

is determined to All.  Hugh's Grand and 

Abr. 1 Part, p. 428. See after. Ce 3 

In the ſame Nature is a Releaſe 4 

where many Perſons commit a Treſ- IM” Cor 

pals, if he againſt whom the Treſpaſs the 

is committed do releaſe one of the C. e 
Treſpaſſers, that Releaſe is as effectual | s! 

to all the reſt, as if they had been : 

an 


| particularly named therein. 5 
Action for If a Landlord do enter for a Con- Lea 
Arrears. dition broken, or the Tenant ſurren- Pou 


der up his Leaſe, or his Term be ex- Citi 

pired ; yet the Landlord may have an Oe 

Action of Debt for the Arrears of tha! 

Rent, if any be. Noy's Max. p. 72. Pe 

Not to If a Man lets a Leaſe of Lands up- CHU 
alien. on a ſpecial Condition; that is, that Teſl 
the Leſlee ſhall not alien the ſame to hav 

ſuch a Man, or ſuch a Man; then the per” 


Condition ſhall be taken according 
to the Words; and notwithſtanding 
that 
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that Condition, they may be alienated 
to any other, but to them to whom 
it is expreſly prohibited that the Lands 
ſhould not be aliened unto: And if 
the Lands in that Caſe be aliened to 
one that is not excepted in the Con- 
dition, then he may alien the Land to 
him that is firſt excepted, without 
Breaking of the Condition : For Con- 
_ ditions be taken ſtrictly in the Law, 
and without Equity. Dr. & S. I. 2. 
. . TT 
As, if a Leaſe be made to 4. upon 
- Condition that he ſhall not let or alien 
the ſame to B. if the Tenant alien to 
C.and he alien it to B, the Condition 
is not broken. | 
If a Man be ſeiſed of Lands in Fee, Teaſe exe- 
and let the ſame by Indenture of cxted by 
Leaſe to a Stranger, paying five 25 _ 
Pounds Rent per Annum, with a Con- ; 
dition, That if the Leſſee will hold 
over ten Years to him and his Heirs, 
that then he ſhall pay twenty Pounds 
per Annum, and the Indenture is exe- 
cuted by Livery and Seiſin to the 
Leſſee: In this Caſe the Leſſor ſhall 
have an Action of Debt for the Rent 
in Arrear within the ten Years ; 
which proveth the Freehold and the 
Fee are not in the Leſſee before the 
| F4 nn 
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ten Years expired : But after the Ex- 
piration of the ten Years, if the Leſſee 
doth continue the Poſſeſſion of the 
ſame Land, and doth occupy the 
{ame by Virtue of the Indenture, then 
he hath Fee, and ſhall pay the twen- 


ty Pounds as the Rent-Seck. Perkins | 


710. c. 11. 

But if a Man ſeiſed in Lands doth 
let the ſame Land by Leaſe for Term 
of Life, yielding to him a Roſe for 
the firſt ix Yeats; and if he will hold 
the Land over the fix Years, then to 
pay three Marks per Annum; here 
the Freehold is immediately in the 


Leſſee. Co. 1 Par. Inft. F 218. b. 


A Man makes a Leaſe for Years, 
with this Condition, That if the Leſ- 
ſor do alien the Reverſion within the 
Term granted by the Leſſee, then the 
Leſſee ſhall have the Fee; and the 


Leſlor doth alien the Reverſion in 


Fee by Fine to a Stranger: In this 
Caſe the Leſſee ſhall not have a Fee, 
for the Frechold and the Fee are law- 
fully in the Conuſee before the Leſſee 
can take it by Condition : But if the 
Leſſor had granted the Lands to a 
Stranger by Deed only, then the Leſ- 


fee ſhould have had Fee by the Con- 


dition. Perkins 729, 739. 


It 


he. 
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If a Man have a Leaſe for Years, 
and demiſe or grant the ſame upon 
Condition, and die; his Executors or 


Adminiſtrators ſhall enter for the Con- 


dition broken ; for they are privy in 
Right, and repreſent the Perſon of the 
Dead. Perkins 833. | 

If a Man make a Leaſe for Years 
upon. a Condition, That the Rent 
ſhall be paid at Chriſtmas, and before 
that Time come, the Leſſor give a ge- 
neral Releaſe to the Leſſee of all 
Actions and Demands ; this Releaſe 
doth not acquit the Leſſee of the 
Kent, but the Leſſor may ſue for it, 
becauſe it was neither due, nor to be 
paid at the Time of the' Releaſe 
made; and it is a Thing not meerly 
in Action, becauſe it may be granted 
on EGS... - 


If a Landlord lets a Leaſe for Years Teaſe to 
to two Tenants to hold jointly, with Foint-Te- 
a Condition, That if the Leſſees die n. 


before the End of the Term, the 
| Leaſe ſhall be void: Now theſe Leſ- 
ſees make Diviſion, and one of them 
aliens his Part, and dies. In this Caſe 
the Leſſor cannot enter upon the Part 
of him that died, but the Alienee ſhall 
enjoy his Half-part during the Life of 
the ſurviving Leſſee. Dy. p. 67. 
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Deviſe a A Leaſe made for Years upon Con- 
_ F dition, That if the Leſſee demiſe the 
onaitione Premiſſes or any Part thereof, other 
than for a Year, to any Perfon or Per- 
ſons, then the Leſſor and his Heirs 
to re-enter ; the Leſſee afterwards de- 
viſes this Leaſe to his Son by his Will : 

This is a Breach of the Condition. 
Who may If a Man of his Meer Motion give 
take Ad- Lands to H. H. and to his Heirs by 
0 of Indenture, upon Condition, That he 
4. ſhall yearly at a certain Day pay unto 
a certain Rent ; and if he do not pay 
the Rent, that then it ſhall be lawful 
to John at Style to enter; and if the 
Rent in this Caſe be not paid to John 
at Style, the ſaid 


Words of the Indenture be, That he 
ſhall enter; for there is an antient 
Maxim in the Law, That no Man 
ſhall take Advantage in a Condition, 
but he that is Party or Privy to the 
Condition: And this Man is not Party 
nor Privy, and therefore he ſhall take 
no Advantage of it. Dr. & St. lib. 2. 


b. 20. . 93 


Intent. In many Caſes the Intent of the 


Party is void to all Intents, if it be 


not grounded according to the Law. 
As, 


John at Style, out of the ſame Land, 


J. S. may not enter 
into the Lands by the Law, tho' the 
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As, if a Man make a Leaſe to ano- Remain- 
ther for Term of Life, and after, of de, void, 
his meer Motion, he confirmeth his &c. 
Eſtate ſor Term of Life to remain 
after his Death to another and his 
Heirs : In this Caſe that Remainder 
is void in Law; for by the Law there 
can no Remainder depend upon any 


Eſtate, but that the ſame Eitate be- 


ginneth at the ſame Time that the 
Remainder doth: And in this Caſe 
the Eſtate began before, and the Con- 
firmation enlarged not his Eſtate, nor 
gave him any new Eſtate. But if a 


| Leaſe be made to a Man for the Term 


of another Man's Life, and after the 
Leſſor, only of his meer Motion, con- 
firmeth the Land to the Leſſee for 


Term of his own Life, the Remainder 


over in Fee; this is a good Remainder 

over in Fee. Dr. & Stud. c. 20. f. 94. 

No Grant can be made, but to him Gyan » 
that is Party to the Deed, except it whom. 
be by Way of Remainder; And 
therefore, if a Man make a Leafe Witbon 
for Term of Life, and afterwards Recom- 
the Leffor grant to a Stranger, that Pence. 


the Tenant for Term of Life ſhall 


have the Land to him and his Heirs; - 

that Grant is void, if it be made 

only of his meer Motion without Re- 
compence. 


<4 
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compence. Dr. & Stud. I. 2. c. 20. p. not 


Intent Likewiſe if a Man make a Leaſe for Wit 
ade wid. Term of Life, and after grants the Ext 
Reverſion to one for Term of Life, the for 
Remainder over in Fee, and the 1 85 ] 
nant attorneth to him that hath the Oc 
Eitate for Term of Life only, intend- din 
ing that he ſhould have Advantage WW bar 
of the Grant: His Intent is void, and dur 
both fhall take Advantage thereof, and (ce 
the Attornment ſhall be taken good WM J 
| according to the Grant. bid. See after. ven 
Occupancy, If a Tenant for the Term of ano- ove 
ther Man's Life dies, living the other MW Tri 
Man, he that doth firſt enter upon the Stat 
nne, after his Death, ſhall be Te- vid 
ant for the other Man's Life, and | ma? 
Mall be liable to the Payment of the life 
Rent reſerved. Co, 1. par. Inſt. f. 41. or 
In the Caſe of Occupancy CWO F 
ariſeth by Conveyance) as, Hei 
Simile. Where Lands are conveyed to A. cha 
for the Life of B. and A. di:s with- Del 
out making any Eſtate or Aſſign- fi 
ment thereof, here whoſoever firſt | / 
entreth after the Death of 4. getteth Oct 
| Froperty in that Land during the Exc 
g Life of B. for the Land cannot re- Par 
vert to him that leaſed to A. till B. be 
die; and to the Heir of 4, it can- 
| not 


-- * > " == — ho 2 =S "<p * 1 bs a — 2 my T7 2 * * 2 7 \ 
ak. $ FUE EY. Commons fo EEE Rog RL AIG "A — n — ͤ — IN * =— _— 
yy, = * 1 bt — A Tk - 2 * 2 4 1 8 = « * 2 — ww * 7 8 * % * * * 5 — os * - 
—— * hb” 42 \ at Son a2. 2 WS = STORE n 9 L £ SS n l 1 $>'E * 1 
ne wr 3 = * — n * C 2 x \ mY CERT Ss 
a . or war * 5 . 232 . r acawc/ 8 222 ͤ Fo = 7 , = 
y R * e W co He: — A. . af? 44 mY _— > A ä 71 £- 1 1 
l me. LEY 4 I 2 


4 yy" 
by 4222 e - 
8 3 re 
F ˙ RE: No, 1A" FOI by TY 
a * . 1 


— — 7 >. I 7 > . 
* 5 * . 


Dr 
* 4 


v. 2 8 
n 9 — 
STEP ZA 


3 
rr a 


4 3 15 7 £ % bo 0 = 
>. I 2.6 £4 A 22 9 k n 4 7 „ : We N 1 a = N 5 — — 
Fo 8 be 4 * — * nnn. * Go 4 ” ax. 5 fy i ok ne. AL e - "= „ "aa 3 i x l O , 8 — — 5 
Fon * N 95 wy 1 Es 7 4 4 — 2 * < Ig 4 by Kee * * n. 1 1 g N I F by \ a k 4 
2 N ul W . 33 eh Ae - A = 9 2H i os Me BIT NY ESTES 2 CB e E In X 2 1 CERES Ts 2 * * e r Cr ER 2 : = + 
G , 2 4 Ss, - q l —— 2 ba * 2 — M : 85 2 N - N br < I r TE os l p be — — rr * N 
; oh Og way.” 2 a Boa pres 6 92 Tr ˙(uw—aʃĩ m Tm ˙ rw. eng — r, ˙ nn IO EEE io LD Sr * 33 , W n A — 7 
— D —— — 2 — — 2222 Tz FI, Yo er r 1 22 es <3& ur ie 1 > 4 2 Shou 4494 EL Cat; ——y Roſh Act x - 9x — wh 2 3 — 2 x ? 2 r = . 
. . be — Ren . 1 8. „„ T ER VIS 7 og 5 Gn 85 . —＋. IIS - — - ; . — — : 


BA Cots er rear 
. ee RES is 
28 n — — > 


7 7 
1 
. 2 
ons f 
CEE — by — a *S 1 1 4 4 2 — e y T's $I ED Gy + M * — 7 G 
8 — 3 2 FO * p ms Los = Y * n e p . SO 1 : "v3. n * 2 * De 4 : 2 » 2 : 
DEE e e * 3 e * B EE Pao ³ ͤ AA 
. 2 rr 2 JEL 5 2 "a SIE EP an . r r — 8 a * 2 96 * * 9— r > 2 . * * " 


ag 
* 


Ch. 2. Landloꝛds and Tenants. 105 
not go, for it is not an Eſtate of In- 

| heritance, nor deſcendible to the Heir 
without ſpecial Words, and as for the 
Executors of A. they cannot have it, 

for that is not an Eſtate Teſtamentary. 

But Co. Lit. Ff. 41. ſhews how this Ho pre- 
Occupancy may be prevented, by ad- vented. 
ding theſe Words in the Grant, To 
have aud to hold to A. and his Heirs, 
during the Life of B. for then tis de- 
ſcendible to the Heir. = 

How alſo it may otherwiſe be pre- Aliter. 
vented by aſſigning the Leaſe for Life 
over to Friends, and their Heirs, in 
Truſt during the Life of B. But the 
Statute 29 Car. 2. cap. 23. hath pro- 
vided, That the Leſſee or Grantee 
may deviſe ſuch Eſtate for another's 
Life, by his Will, in Preſence of Three 
or more Witneſſes. 

And if he deviſe it not, and his How by 
Heir become Occupant, it ſhall be Statue. 
chargeable in his Hands as Aſſets by 
Deſcent, as in Caſe of Lands by Fee- 
Umple. . | 

And in Caſe there be no Special 

Occupant, then it ſhall go to the 
Executors or Adminiſtrators of the 
Party that had the Grant, and ſhall 

be Aſlets. See the Statute. 


And 
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And ſome have held, That an Exe- 
cutor de fon Tort is as much within 


Executor 
de ſon 


Tort. 


Executor: And that the Entring into 
the Land and Leaſing it, is enough 
to make him an Executor de for Tort. 
Q. Et Vide 5 Co. 33, &c. 2 
Tenant If a Tenant hath a Leaſe for Twen- 
grants ty Years of Lands and Tenements, 
- of the and grant the ſame Lands for Part of 
Term, x 3 | . 
his Term to a Stranger, reſerving to 
himſelf Forty Shillings Rent; in this 
Caſe he may diftrain for the Rent 
reſerved, or have an Action of Debt 
at his Pleaſure, becauſe by common 
Intendment he is to have the ſame 


Land after the Years determined, 


becauſe he hath granted but Par- 

cel of the Years, ſo that the Re- 
mainder remains in him. Perkins, 
693. BE 

If Rent be granted to a Man, he 
may grant it away to another before 

he is ſeiſed thereof. [dem 108. 


Husbands If a Man and his Wife be ejected 


Executors* of a Term in the Right of his Wife, 


and the Husband bring an Ejectione 
Firma in his own Name, and do reco- 
ver, and die; in this Caſe, his Exe- 


cutors ſhall have it, and not the Wife, 


becauſe the Recovery in his own Name 
En did 


this Act to be charged as a rightful. 


, Ch. 2. Landloꝛds and Tenants, 111 
did veſt the Term in himſelf, Co. 1. | 
par. Inſt. fol. 46. „ 5 

If a Man be poſſeſs d of a Term of Simile. 
Forty Years in Right of his Wife, 

and make a Leaſe for Twenty Years 

_ reſerving Rent, and die; here the Exe- 
cutors of the Husband ſhall have the 
Rent for that Term, but the Wife 
ſhall have the Remainder of the Term 
when the Twenty Years is out: But 
if he had granted the whole Term, ſhe 
could have had nothing. Co. ibid. 

A Releaſe made to a Tenant for Releaſe. 
Term of Years before his Entry, is 

void; but a Releaſe of the Rent be- 

fore Entry, is good. Id. 1. Par. Inſt. fol. 

IM. 

If a Man makes a General Releaſe 

| of all Demands, it doth not releaſe 
Rent due upon a Leaſe for Years. 

2 Lev. 210. | - = 
The Tenant may grant away his Grant be 

Intereſt to another before Entry; and Tee Eu 

| although the Leſſor do die before 

Entry, yet the Tenant may enter into 

the Lands; and if the Leffee die be- 

fore he enter, his Executors or Admi- 
niltrators may enter; and if a Leaſe 
be to Two, and One of them die be- 
fore Entry, the other may enter by 

| Survivorſhip ; and a Leffos cannot grant 

= away 
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away a Reverſion by the Name of 
a Reverſion before the Entry of the 
Tenant, PAs 
Eftovers If a Man grant to a Tenant for 


appurte- Years, that he ſhall have ſo many 


ant. | 
os Eſtovers as ſhall ſerve to repair his 


_ Houſe, or that he ſhall burn within 
his Houſe, or ſuch like, during the 
Term; this is appurtenant to the 
Land, and ſhall run with the ſame 


as a Thing appurtenant, in whoſe 


Hands ſoever the ſame cometh. Co. 


LPar Jul}. 41. *. | 


Tenants in If two Tenants in Common do grant 


Common. à Rent of Ten Shillings, this is ſeveral, 


and they ſhall be charged, with Twen- 
ty Shillings Rent: But if they make a 


Leaſe and reſerve Ten Shillings Rent, 


they ſnall have no more but only Ten 
1 7 between them. Id. 1 Par. Inſt. 

| 197. 

Copariners, If two Copartners make a Leaſe re- 
ſerving Rent, they ſhall have this Rent 
in common as they have the Rever- 

ſion: But if afterwards they grant the 
Reverſion, excepting the Rent, then 

1 they ſhall be Joint-Tenants of the Rent. 
Apportion- If a Man Leaſes Lands for Years re- 
ment, ſerving Rent, and a Stranger doth re- 
cover Part of the Land, then the Rent 

ha! be apportioned, viz. divided, and 

TE the 


the Te 


to tha 


that v 


Hands 
Party 
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the Tenant ſhall pay, having reſpect 
to that which is recovered, and to 
that which {till doth remain in his 
Hands according to the Value, to each 
Party proportionably, Dyer 56, @ 82. 
See aſter. 

And for a ful] Underſanding of Ap” 
portionment of Rent; See D' Auvers's 
General Abridgment, fo. 504, 505, 1 
Tit. Apportionment. 

If a Man make a Leaſe excepting a Exception. 
Cloſe and Wood, the Law giveth him 
a Way to come to it. 


If a Tenant for Years do take a new Surrender 


Leaſe for more Years, this is a Surren- in Law. 
der in Law of the old Leaſe. JJ/att and 
MaidwelPs Caſe, Hill. 3 Car. R. 1302. 

B. R. Perkins 117. Hutton Rep. 104. 

A Leſſee for Years cannot ſurrender By a Teſ- 
before his Term begin, neither can he 9e. 
ſurrender Part of his Leaſe, but he may 
grant Part of it. Noys Max. 74. Vide 
antea. 

If a Tenant for Life or Years re- 
move his Goods out of the Houſe and 
Land, by Reaſon of the Greatneſs of 
the Rent, or for ſome other Cauſe, 
and the Leſſor do enter into the Houſe 
and Lands; this is no Surrender of the 
Leſſee. Id: t p. 72. 
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Aſie If a Tenant for Years aſſign over 
_ his Term and die, his Executors ſhall 

Not be charged for Rent due after his 
Death. 
And if the Executors and Admini- 
ſtrators of a Leſſee for Years do aſſign 
over their Right in the Leaſe, there 


lieth no Action of Debt againſt them 


for Rent after ſuch an Aſſignment by 
them made: But vide contra antea, & 
2 Ven. 209. | 
Aſſan- If a Tenant for Years aſſign his 
ment, Leaſe to another, the Landlord may 
charge which of them he will: But 
if he once accept of the Rent from 
the Aſſignee, knowing of the Aſſign. 
ment, he cannot afterwards bring an 
Action of Debt againſt the Leſſee for 
Rent due after the Aſſignment. Hern. 
Law of Conv. p. 110. | " 
Acceptance For, by Acceptance of Rent by the 
| of Rent. Leſſor from the Aſſignee, the Privity 
of the Contract is extinguiſhed, and 
the Action of Debt againlt the firſt 
Leſſee is gone. 1 Saund. 240, 241. 
But after ſuch Acceptance, the Leſſor 
or his Aſſignee may maintain an Action 
of Covenant againſt the firſt Leſſee, 
upon his Covenant for Payment of 
Rent. Idem 240. Vide 2 Saund. 302. 


A Leſ- 


Ch. 2 
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A Leſſor may refuſe to accept of an 
Aſſignee to be his Tenant at one Time, 
and yet may accept of him afterwards 
when he pleaſes. 2 Saund. 182. And 
ſo may have his Election to ſue the 
Leſſee or his Aſſignee for the Rent; 
but after Acceptance from the Aſi onee, 
tis otherwiſe, as above. 


If a Leſſor grant away the Rever- Neverſion 
ſion, after the Aſſignment of the Leſ- granted a- 


ſee; in this Caſe the Grantee cannot %. 
have an Action of Debt againſt the 
Leſſee ſor the Rent, becauſe there is 

no Privity between them. Popham 55. 

It is noted, That a Reverſion of a By Deed 
Term is not aſſignable without Deed enh. 
and Attornment. 3 Lev. 155. 

But by a late Act for Amendment Attorn- | 
of the Law, 4 & 5 Anna, it is en- 7 a 
ated, That all Grants or Conveyances * 
thereafter to he made, () Fine or other- 
wiſe, of any Manors or Rents, or of 
the Reverſion or Remainder of any Mef- 
ſuages or Lands, ſhall be good and ef- 
feftual to all Intents Si Purpoſes, 
without any Attorament of the Tenants 
of any ſuch Manors, or of the Land 
out f which ſuch Rent ſhall be iſſuing, 
or of the particular Tenants upon whoſe 
particular Eſtate any ſuch Reverſions or 
Remainders ſhall or may be expectant 

or 
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or depending, as if their Attornment had 
been had and made. ET 5 


Provided neverthelefs, That no ſuch 
Tenant jhall be prejudiced or da- 


maged by Payment of any Rent to any 
ſuch Grantor or Conuſor, or by Breach 
, any Condition for Non-payment of 
Rent, before Notice ſhall be given to 


him of ſuch Grant by the Conuſee or 
Grantee. 


If a Leaſe for Years be made to a 


Man without any Conſideration, the 
Leſſee ſhall be ſeiſed to his own Uſe. 
Perkins 537. 5 

If a Man make a Leaſe of Lands 
to another, and to his Heirs, for the 
Term of Twenty Years, intending that 


if the Leſſee die within the Term, 


that then bis Heirs ſhould enjoy the 
Lands during the Term: In this Caſe 
his Intent is void; and if the Leſſee 
die, his Executors, and not his Heirs, 
ſhall enjoy the Term; for by the Law 
of the Land, all Chartels ſhall go to 
the Executor, and nor to the Kleir. 
W | 

If a Man lets a Houſe with the Ap- 


purtenances, no Land paſſes thereby; 


but if it be with all Lands there- 
unto belonging, here the Lands uſed 


„ 1 
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with the Houſes do pals. Hern's L. of 
Conv. p. 104. 

If a Man take a Leaſe of his own Leſſor c 
Land by Indenture, he is then con- cluded. 
cluded to fay, That the Leſſor had 
nothing in the Land at the Time of 
the making of the ſaid Leaſe; but af- 
ter the Leaſe is out, the Eftopp el is 
removed. Terms de Ley Ep, Co. 

1 pa. Inſt. fol. 47. 

If two Perſons be Joint-Tenants of Eje&#ment 
a Leaſe for Years, and one bid the 2 Foint- 
other go out of the Houſe, and he Tena. | 
goeth out; he that 7 omg ſo out may 
have an Ejectione Firmæ againſt the 
other, 2s well as if he had ejected 
him out by Force. Beverlie's Caſe, 

24 Car. Clayton's Rep. p. 111. 

One who had Power to Leaſe for Leaſe for 

Ten Years made a Leaſe for Twenty. 20 Years 


Decreed in Equity, that it was a good good for 10, 


Leaſe for Ten Years. Perry v. Bowen, 
15 Car. 2. Chancery Caſes 1ſt p. 23. 

A Leaſe was made to one who af. Leſſor ac- 
hen' d it to another, z. e. the Leſſor re- ts bis 
ce ivd the Rent of the Aſſignee which 4 
had become due in his Time, but had 2 
no particular Notice given him of fer reſort ro 
the Alſgnment : It was adjudg'd in the Leſſee, 
this Caſe that no ſpecial Notice 
need be given the Leſſor of the Al- 


ſigment, 


* +; 8 eee * * 
K 5 
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ſignment, but that the Acceptance of 
the Rent of the Aſſignee was a ſuffi- 
cient Notice, and he could not reſort 
to the firſt Leſſee for his Rent after- 


wards. Mich. 11. Jac B. R. Marſh and 


| Brace's Caſe, 2 Bulſtr. 151. 

| Leſſee may Where one lets his Land for Life 

Heim , or Years in which are Coal-Mines that 
are den are open, the Leſſee may dig them; 

only, but the Leſſee cannot make new 


Mines where none are open beſore. 
Shepherds Abridg. 1224. 


. Ihe Plaintiff married the Deſendant 
| in |; | ied 
2 1 Wallis (who was before married to 


Huang another Woman); Wallis made a 
de facto, Leaſe of her Land, and received the 
diſcbarg d. Rent of the Tenants: The former 
Marriage being diſcover'd, the Hlain- 
tiff brought an [adebitatus Aſſumpſit 


againſt I/allis for Money receiv'd to 


her Uſe, and had a Verdict: And the 

Court held, that Mullis being viſibly 

her Husband theTenant was diſcharg'd ; 

at leaſt that the Recovery againſt al- 

3 in this — 1 would diſcharge the 

g enant. Haſſer v. Wallis. Hill. 6 Aus 
. na, B. R. N 


his Paſſage Leaſe of a Houſe excepting two 


% ſome Rooms and a free Paſſage to them. The 
Rooms ex- Leſſee aſſigns, and the Aſſignee di- 


cepted, Co- 5 ; ; l | 
Ons ſturbd the Leſſor in his paſſage thereto ; 


lies. 


s M here- 


Cb. 2. 
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whereupon the Leſſor brought his Ac- 
tion. Per Cur ; The Action lies; but 
if the Diſturbance had been in the 
Rooms excepted, no Action of Cove- 
nant would have lain, for they were 
not demiſed ; but where the Leſſee a- 
grees to let the Leſſor have any Thing 
out of the Demiſed Premiſſes, as a 

"ay, Common, &c. In ſuch Caſe Cove- 
nant lies for the Diſturbance. Cole's 
Caſe, Hill. 3 W. & M. B. R. Salk. 196. 

Leſſee covenanted for him and his A gnee 
Aſſigns, to rebuild and finiſh the Houſe 3 5:4 
within ſach a Time, and after the Time 2 Feat, 
expired, the Leſſee aſſign'd over the Before the 
Premiſſes, the Houſe not being built 4ſienment 
and finiſh'd. Per Holt, Ch. Juſtice; The t bim. 
Covenant will not bind the Aſſignee, 
becauſe it was broke before the Aſſign- 
ment; aliter, if it had been broke af- 
ter, and the Leſſee had affign'd before 
the Time expired. Greſcot v. Green, 

Paſch. 12 I. 3.B. R. Salkeld 199. 

Where a Leſſee for Years ſets up What 
any Thing for the Convenience of his 2788 4 
Trade, ſuch as Stalls, Coppers, ec. Lene 
he may remove them at any Time 
during his Term, and they are ſeizable 
on a Fi. Fa. But what he dyes to 
compleat or beautify the Houſe, as 
laying of Hearths, ſetting up Chim- 

ney- 
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ney-Pieces, &c. he cannot remove 


them, neither can they be taken in 


Execution. Poole's Caſe, Mich. 2 An- 


na. Salk, 368. 


Caution. 


Legal Day 
of Pay- 
ment. | 


nn — — * 


CH AP. III. 


Of Payment of Rent. Acceptance 
and F,xtinguifſhment thereof ; 


Demands, Entries, Dates, 
Countiuuduce, Limitations and 


Determinations of Leaſes. 


T ought to be a principal Care of a 


Tenant, above all Things, to pro- 
vide bis Rent at the Time of Payment, 
whereby he may avoid much Slavery 
and Knavery of cruel biting Land- 
lords. | 

If a Tenant be to pay his Rent 


to his Landlord at our Lady-Day, 
and Michae/mas, or within Fourteen 


or Fifteen Days after either of the 


ſaid Fealts; in this Cale he is not 
bound to pay his Rent until the laſt. 


Day limited for Payment, for that 
is the legal Day of Payment, and the 
other before voluntary. 


4 And 


Fiftee 
of the 


Leaſe 


Time 


then 

Days 
ſave 

the | 
bebir 
next: 
of Pa 


| fiftee: 


And 
in th! 
whic' 


obſer 


= Adva 
ä 
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And if there be a Clauſe, that if Fifteen 
the Rent be behind by the Space of Pay; ae 
Fifteen Days (more or leſs) after any 27D 251 
of the ſaid Days of Payment, then the 
Leaſe to be void : In this Caſe, if the 
Time before limited be fifteen Days, 
then the Tenant ſhall have thirty 
Days after any of the ſaid Feaſts, to 
ſave his Leaſe : But if the Clauſe in 
the Leaſe be, That if the Rent be 
bebind for the Space of Fifteen Days 
next after either of the ſaid Feaſt- Days 
of Payment, here the Tenant hath but 
fifteen Days only allowed to him: 
And fo the Diverſity is to be noted 
in this Caſe in the Words of a Leaſe, Note. 
which with a very little and ſcarce 
obſervable Alteration makes ſo much 
Advantage for the Tevant. Co. 10. 
til 227. CF gar! A 
202. Hern's Law Conv. p. 23 
If a Man take a Leaſe FRA Years to Rut falls 
pay his Rent at our Lady- Day and 47;- to the Heir. 
chaelmas, or within fifteen Days after 
either of the ſaid Feaſts, and the Land- 
lord die after either of the ſaid Feaſts, 
and before the fifteen Days be out ; 
the Heir in this Caſe ſhall have the 
Rent then, for the firſt Day is but vo- 
luntary,. and the legal Day of Payment 
is at the End of the fifteen Days: And 
G BW 


Landlord 
avben to be 


fonght for. 
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if the Tenant before that Day pay the 
Rent, ſuch Payment is voluntary, and 
not ſatisfactory ; but if Payment be in 
the Morning, and the Landlord die at 
Noon, it is good to give Seiſin: And 
though this Payment be voluntary, yet 
_ it is ſatisfactory againſt the Heir. Hare 
and Savill's Caſe, M. 7. Jac. in C. B. 
Brounl. Rep. 2. par. 273. Hern. p.22,23. 
If a Tenant for Years be to pay his 
Rent at Michaelmas, and to perform 
other Covenants; and if he be bound 
in any Obligation to pay his Rent 
preciſely at the Day, he muſt in this 
Caſe ſeek out his Landlord to pay him; 
but if his Obligation be only to per- 
form the Covenants in the Leaſe, he 
may then tender his Rent upon the 
Land, (if no other Place be by Agree- 
ment appointed for the Payment there- 
of ) and it is ſufficient; for the Pay- 
ment is of the Nature of the Rent re- 
ſerved. Manly and Jenning's Caſe, 
Paſch. 10 Fac. in C. B. Brownl. Rep. 
2 par. p. 276. Noy's Max. p. 80. 
Note; A Man is not bound to pay 
an Annuity without an Acquittance; 
but a Rent- Service or Rent-Charge he 
is: And therefore in an Action of Debt 
brought againſt a Man for Rent due 
upon an Indenture of Demiſe of * 
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he may plead Payment without an Ac- 
quittance. Perk. Sect. 780. Pratt. Reg. 

bigs if be that hath Rent-Service Di/chare? 

or Rent Charge accepts the Rent due by f. 

at the laſt Day, and gives an Acquit- te. 

tance for it, all the Arrearages of Rent 

due before are hereby diſcharged. Co. 

Lit. 373. a. Hern's Con. 40. 3 Co. 66. 

Payment of Money before the Day 

appointed, is in Law Payment at the 

Day. Pratt. Reg. 495. 

See the late Act for Amendment of 
the Laws, concerning Payment of Mo- 
ney into Court. 

When one is to pay Rent at a cer- Payment 

tain Day, he hath all that Day till 1 
Night to pay it: But if it be a great!“ 
Sum, he muſt then have it in Readi- 
nels ſo long before Sun-ſet, as they 
that are to receive it may lce to tell 
it, for they are not bound to tell it 
by. Candle-light. See after. 

If a Parſon lets his Glebe-Lands to Glebe- 

a Lay-man, the Tenant ſball pay the Lands. 
Parfon Tithe of that Land beſides 

the Rent: For the Tithes are of Com- 

mon Right. 

Ifa Man let out by Leaſe a Stock Sto. 
of Cattle or other Goods, (as it is let cut. 
very -uſual now-a-days, to leaſe out 


G 2 „ 
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Silk Stocking- Frames to the Veaver,) 


and the Rent to be paid at ſeveral 


Days; if the Rent in this Caſe be in 


Arrear, the Leſſor cannot bring an 


Action againſt the Tenant or Occu- 


Rent to 
Foint Te- 


gan. 


pier thereof until all the Days be ex- 
pired: In like Manner as it is in an 
Obligation with Condition for ſeveral 
Payments; becauſe theſe are Perſonal 
Contracts. But it is otherwiſe in Caſe 
of a Leaſe for Years, which is a real 
Contract ; for there the Landlord may 
have an Action of Debt againſt the 
Tenant after every Day of Payment, if 
Default be made, or he may diſtrain 


at his Election. Co. 1. Inſt. f. 47, & 292. 


If there be two Joint-Tenants, and 
they make a Leaſe for Years by Parol 
or Deed-Poll, and reſerve Rent to one 
of them, this ſhall enure to them both : 
Bur if it be by Deed indented, it ſhall 
enure to him alone by Way of Conclu- 


ſion. Co. 1 par. Inſt. f.47. Co. 8. J. f. 


705 71. | 
If an Heir let a Leaſe to a Tenant 


for Life, and reſerves a Reut, againſt 
whom the Mother of the Heir recovers 


her Dower, and dieth ; the Tenant 


1hall have the Land again for his Life, 
and the Rent is revived. Coke on Lit. 
J. 42. 5 

If 


] 
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If the Succeſſor of a Parſon or Vicar Parſon. 
accept the Rent of a Leaſe for Years 
made by his Predeceflors ; yet this Ac- 
ceptance is worth nothing, for the 
Leaſe is void by Death ; but of a Leaſe 
for Life it is otherwiſe. Pennant's Cale, 
 1:23+ S408 

But, if a Biſhop accept the Rent Bp. 
upon a Leaſe for Years, he ſhall never 
| avoid it ; for it was but voidable on- 

1 ly, and his Acceptance bath now con- 
firmed it. 
q Tf a Man hath Lands in the Right Accebtance 
| of his Wife, and he and his Wife let by Hu- 
1 theſe lands for Years reſerving a Rent, bnd. 
and afterwards the Husband dies, and 
] ſhe before any Day of Payment takes 
f another Husband, who accepts the 
b Rent and dies: By this Acceptarice the 
1 Leaſe is affirmed. | 
F In like Manner, if a Man and his Simile bp 
? Wife let the Lands of his Wife for Mie. 
| Years rendring Rent, and the Huſ- 
band dies; if the Wife accept the Rent, 
it is a good Leaſe. Terms of the Law, 
Acceptance. 

But if a Tenant for Life leaſe Lands Tenant 
for Years and dies, the Leaſe is void; for Life. 
and the Rent which is reſerved upon 

the Leaſe is determined. And although 
1 he in Remainder do accept the Rent, 
j G 3 yet 
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| yet his Acceptance will not make it 


good: For when it is once void by 
Death, no Acceptance after will make 
it good. 

So likewiſe if a Tenant in Dower 
leaſe for Years and die, the Leaſe is 


void, and Acceptance of the Rent by 


the Heir will fot make it good again. 
A Leaſe for Yeats may be confirmed 
for a Time, or = Condition, or for 
and : But if it be a 
Frank - Fenement, it ſhajl enure to 
the Whole abſolutely. Noy's Max. p. 


Obſerve this Difference between a 
Leaſe for ' Life and a Leaſe for Yeats: 
In cale of a Leaſe for Life, though 
the Concluſion of the Condition be, 
That it will be void, yet Accep- 
tance of the Rent due aſter the Breach 


doth atiirm it, and make it good a- 
gain. Pennaut's Caſe, 38 El. 1 


J. 
If a Parſon Jet a Leaſe for Years 
of his Glebe- land, if it be confirmed 


by Patron and Ordinary, it ſhall! bind 


the mg or Elſe not. Cole Inſt. 


f 303 
If a Leaſe be made to a Man for 


the Term of arother Man's Life, and 


| afterward the Leſlor only of his meer 


Motion 


ü 


Remainder over in Fee: This is a 


ring his Holding thereof. Leonard's. 


Lit. Rep. 58. 
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Motion confirmeth the Land to his 
Leſſee for Tems of his own Life, the 


good Remainder in the Law. Dr. * 
SEC 4,3. GG I 019 

If a Man 1 Ih for Life ot Renta 
Years, reſerving Rent, and do enter is. 
into any Part thereof and take the 


Profit, the whole Rent is thereby ex- 
tinguiſhed, and ſhall be ſuſpended du- 


Rep. 110. Goddard's Caſe, Mich. 34 El. 
C. B Owen's Rep. F. 1e. Hern, L. Conv. 
pP. 11 
In what Caſe there fhall be a Re- Revived, 
vivor of Rent, and in what not. Vide 


In what Caſe there ſhall be a Suſ- Suſpended. 
penſion of Rent. Tbid. 

Where there ſhall be no Appor- Apportion- 
tionment of Rent, Id. 61. And how #4 
the Word Aunuatim or yearly ſhall be 
taken. 

Note; That ee two Cloſes are Extin- 


in the ſame Poſleſſion, the Duty of gaiſbmente 


Fencing is extinguiſhed, and ſhall not 
revive, though the Cloſes come after 
into ſeveral Hands. 1 Vent. 97. Dyer 
295. Poph. 172. 1 Cro. Baber and 
Bereman's Caſe. | | 
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75 Re. If a Leſſee aſſigns over his Term, 
#aſe, &e. reſerving Rep t, it will be extinguiſhed 1 
by releaſing all Demands. 1 Vent. 314. I 
1 Mod. 99. | 2 
But it was ſaid, That a Rent inci- f 
dent to a Keverſion would not be I 
barred by ſuch Releaſe. 1 Bent. 314. ö 

1 Sid. 141. 

Alſo it's ſaid, Tbat a . cannot 7 
releaſe a Debt by bis Will. Vent. 9. t 
Note; That where a Fine is levied | 
to a Leſſee for Years, with an Intent 
that he ſhould ſuffer a Recovery, his 
| 
| 
| 


| Term is not drowned. 1 Vent. 195. 
j But if a Tenant for Life, with Power 
to make a Jointure, ſuffers a Reco- | 
very, the Power is extinguiſhed, 1d. | 
_ SS. | 
Demand If the Tenant come to the Land- 
ard Tender lord at any Place upon the Ground at 
ny the Day of Payment, and tender his 
Rent to the Landlord, it is good 
enough, and ſhall ſave the Condition ; 
and the Landlord is bound to receive 
it, altho' it were not at the moſt noro- * 
Yious Place, nor laſt Inſtant of the 
Day ; for he may tender his Rent at 
any Time of the Day, although the 1 
laſt Inſtant be the legal Time of Pay- ij 
ment. Co. 1 par, Inſt. f 202, 1 


But 4 
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But obſerve by the Way, That a Tender. 
Tender of Reut mult be of the whole 

Rent without Deduction of Taxes or 
Aſſiguments, or any other Charges ; ; 
for Stoppage is no Payment in the 
Law. Tr. 23 Car. in B. R. Pract. Reg. 

P. 622. | 
If a Man lets Lands by Leaſe for Zender, 
Years to another, reſerving Rent of «hen. 
the Land to be paid at Michaz?lmas 
and our Lach- Day, or within fifteen 
Days after, and for Default of Pay- 
ment to re- enter; in this Caſe it is 
ſufficient. and lawful for the "Tenant 

to tender. his Rent the. laſt Hour of 

| the laſt Day, if the Money can be 

told in that Time before it be dark; 
and ſo it is ſufficient. for the Land- 

lord to demand it the ſame Hour. Co. 

1 par. Inſt. f. 202. 

Although the Time of Sun-ſetting Time ts, 
is the Time appointed by the Law to — 
demand Rent, to take Advantage of FL 
a, Condition. of Re-entry, and of ten- 
dring Rent to ſave a. Re-entry, and of 
tendring Rent to ſave a Forfeiture ; 
yet it is not due until Mid-night : For. 

i a Man demands till Sun-ſet, yet if 

after Sun ſet, and before MiJ-night, 
be dies, his Heirs ſha!l have the Rent, 

and not the Executors. Which proves, 

| G 5 the. 
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Saund. 287. 


Rent, bow. ſelf and his Heirs; for that it appears, 


for Years, reſerving Rent to himſelf 
| and his Aſſigns, this Rent is extinct 
| Kaaalfſter the Leſſor's Death, becauſe it was 
not reſerved to the Leſſor and his Heirs, 


5 reſerved to the Leſſor, his Executors, 
Adminiſtrators and Aſſigns; the Words 
i; 1 Executors and Adminiſtrators are void. 
| r | | 

So if a Man ſeiſed in Fee leaſe one 
Acre of Land, reſerving 10 s. Rent to 
him and his Heirs : And alſo leaſe ano- 
ther Acre reſerving other 105. Rent 


Heirs] the Heir ſhall not have the 
laſt Rent, but it is extirct by the 
Death of the Leſſor 2 Saund. 268,269. 


Rent But if one {e:{c4 in Fee reſerves a 
transſer- Rent upon a Leaſe for Years durante 
red. Termino to the Leſſor, his Executors, 


Adminiltrators and Aſhgns, and not to 


verſion from the Leſſor, the Rent is 


well transferred to the Aſſignee; and 
| in 


the Rent is not due until the laſt Mi- 
nute of the Natural Day. Vide 1 


Reſerva- A Man ſeiſed in Fee ought to re- 
tion of ſerve the Rent upon a Leaſe to him- 


if a Man ſeiſed in Fee makes a Leaſe 


þ Leaſe by a Tenant in Fee, and Rent 


to himſelf, without ſaying [and to his 


his Heirs; yet by a Grant of the Re- 


5 
3 
15 
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in ſuch Caſe the Rent being tranl- 


ferred to the Aſſignee, the Law tranſ- 
fers alſo to him the Covenant of the 


Leſſee for the Payment of it as inci- 

dent to the Rent. 2 Saund. 369. 

Vide the Caſe of Sacheverel verſus According 
Frogat, 2 Lev. 13. where the Rent v apparen# 
was reſerved to him, his Executors Intent. 


and Aſſigns, the Heir brought an 
Action, and upon a Demurrer it was 


argued for the Defendant, That the 


Rent determined by the Death of 


the Leſſor: But the Chief Juitice 
ſaid, That the Rent being reſerved 
to him, his Executors and Aſhgns, 


would continue and go to the Heir, 


for the apparent Intent that it ſhould 
endure after his Death; otherwiſe it 
could not go to the Executors, and 
that without the durante Termino. 
But that 'tis otherwiſe where the 
Rent is reſerved to him, or to him or 


his Aſſigus; and after ſeveral Argu- 


DO TED was piven for the 
Plaintift. | 
Now if a Man makes a Leaſe for 7Vhen nos 


Years reſerving Rent generally, and“ ! fo 


does not (a) to whom, the Law vill 0m: 
make Conſtruction, that it ſhall be 
paid during the Time, to then bo 
have the Reverſion, aud to whom 
| from: 
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from Time to Time ic ſhall _ppencee 


2 Saund. 369 


Where a 11 is ſeiſed in Fee, 


if he and his Son and Heir apparent 
by Indenture make a Leaſe for Vears, 
to commence upon the Death of the 
Father, rendring Rent to the Son by 
Name, although the Son be Heir to 
his Father, he cannot have this Rent 
as Heir, becauſe the Rent was not 


reſerved to the Heir; and he cannot 


have it by the Reſervation of the Leaſe, 
becauſe he was a Stranger to the Land, 


and had nothing in it at the Time of 


the Leaſe made. 2 Saund. 370. 
If a Leſſor ſeiſed of a Reverſion 


in Fee, demiſe the Reverſion expectant 


upon an Eſtate for Vears to a Stranger 
ſor Life, reſerving Rent when the Re- 
verſion ſhall happen: In ſuch Caſe 


he ſhall have no Rent during the Con- 


tinuance of the Term for Years ; for 
a Reſervation of Rent ſhall be con- 
ſtrued moſt ſtrongly againſt the Leſlor 
himſelf. 2 Sand. 168, 169. 


If a Leaſe be made with this Pro- 


viſo, That in Caſe of Non- payment, 
the Landlord to re-enter : 
the Landlord diſtrain, he may. not re- 
enter, but he may accept of the Rent, 


and yet re-enter ; but if he do receive 


| the 


Here if 
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the next Rent again, then he can- 

not re enter, for that eſtabliſheth the 

Leaſe. Entry into an Acre. of Land 

in the Name of the whole, is a good 

Entry, if the Land do all lie in one 

County. 1 par. Inſt. p. 211. drag 
In a Leaſe for Years,. if the: d — 

covenant; That if he or his. Executors 

or Aſſigns do alien, that then the Leſ- 

ſor ſhall re-enter, and afterwards: he 

makes his. Wife. Executrix, and dies; 

and the Widow: marries. again, and 

her ſecond Husband: aliens: In this 

Caſe the Leſſor may re-enter ; becauſe 

the ſecond Hutband. is Af ignee in 

the Law. 1 MY 

If a Man make a Leaſe for a Term By Heir, 

of Years, yielding to him and to his 

Heirs a certain Rent, upon Condi- 

tion, That. if the Rent. 'be behind and 

unpaid : by the Space of forty Days 

after any of the Days of Payment; 

that, then it ſhall be lawful to the 

Leſſor. and his Heirs to re-enter :. 

And after the Rent. is behind forty; - 

Days, and is demanded. by the Leſſor 

and is not paid, the Leſſor dieth, 

and his Heir enters; in this Cale hi; 

Entry is lawful : But if the Leſſor had 

died after the Feaſt-day, and before 

the fortieth- Day, ſo that he, had not 


demanded 
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Limitation 


demanded the Rent, and his Heir had 
demanded the Rent at the fortieth 
Davy, and for Non-payment he re- en- 
ters: In this Caſe bis Re- entry is not 
lawful. Dr. & St. J. 1. c. 20. J. 35. 

If a Leaſe be made to H. for one 


to Mife. and forty Years, if he live ſo long; 


- Dore 4. 


Feoffment 
by Leſſee. 


and if he die within the aforeſaid 
Term, that then the Wife of the a- 
foreſaid H. ſhall have it for the Re- 
ſidue of the ſaid Years : This Limita- 

tion is void; for if H. die, the Term 
ends, and his Wife ſhall have nothing 
in it. Dyer 254. 885 
If a Man lets all his Meadow in D. 
containing ten Acres; if there be 
twenty Acres of it, all paſſes in this 
Caſe. Dyer f. 80. TY. 3 
If Leſſee for Years make 2 Feoft- 
ment, the Leſſor being upon the Land 
when Livery was made; this is a good 
Feoffment, the Law adjudging the Leſ- 
ſee in Poſſeſſion, and Livery ought 
always to be given of the Poſleffion ; 
and therefore he that hath the Poſ- 
ſeſſion mult make the Livery. But 
if the Leſſor makes the Livery him- 
ſelf, the Leſſee being upon the Land, 
this Livery is void, becauſe the Leſ- 
for cannot give Poſſeſſion when the 
Leſſee is there. Cro. Eliz. 321, 322. 
200 
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. . 
is 


Seiſin of his Land, this is a good 


Livery and Seifin were made by At- 


die dat, is not to take Effect until 


Date; but where it is Habendum a 


Habendum a Die Confectionis, and Li- 


Letter of Attorney, ſuch future Li- 
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It's faid, one may give Authority Livery and 

by Parol (or Word of Mouth) unto Selin. 

another to take Livery or Seiſin of 

Lands for him, and that if ſuch Li- 

very and Seiſin be taken accordingly, 

it is good. Pratt. Reg. 398. j 
If a Deed of Feoffment be made A Die : 

of Land, Habendum a die datus, and Dat'. &. 4 

the next Day after the Date of the 1 

Deed, the Feoffee give Livery and 


Livery and Seiſin; but that if this 


torney, it is ſaid it will operate no- 
thing. Vide Hob. 314. Pract. Reg. 
398. 5 9 
A Thing that is to take Effect a 


the next Day after the Deed bears 


Dat”, or a Confectione Indenturæ, there 
it commenceth preſently. Pract. Reg. 
398. See after. e 

A. makes a Leaſe to B. for Life, 


very is made by A. himſelf a Month. 
after, it was held that the Livery 
was good, it being made by the Feof- 


for himſelf. But if it had been by 


very 


Commences 
ment of 
Le aſes . 


\ 
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very would operate nothing. Cro. Fac, 
438. 


If a Man make a Leaſe for Years, 
and afterwards make a Deed of Feoff- 
ment, and delivers Seifig-; if the 
Leſſee be upon Part of the premiſſes 


and neither know nor aſſent to it, 


yet the Livery is void: For though 
the Leſſor hath, the Freehold and In- 


heritance in him, yet the Poſſeſſion 


is in the Leſſee; but if the Leſſee be 
abſent, and hath neither Wife, Chil- 
dren. nor Servants (-though he hath 


Cattle) upon the Ground, the Livery 


ſhall be => I par. Taft. f 4 8. 
If a Leaſe be made to bold from the 
Day of the making, or from the Day 


of the Date, or from the Date, * 
Leaſe ſhall begin the Day after it is 


delivered. 

A Leaſe beginning from henceforth, 
ſhall be accounted from the Day of the 
Delivery, and from the Making ſhall 


be taken incluſive: from. the Day of 


the Making. The Dey of the Deli- 


very mult be taken incluſive, and is. 
the firſt Day of the Term. If from. 
the Day of the Date, or Day of the 
making, then the Day of ik Deli- 
very ſhall be. excluſive ; aliter if from. 
the: 
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the Date, and t is delivered the ſame 


Day. 14 Eliz. Dyer 307. 


If the Hub ndum of a Leaſe be for Haben 


a Term of one and twenty Years, dum. 
without mentioning when it ſhall be- | 
gin, it ſhall then begin from the De- 
livery. So if an Indenture of Leaſe 
bear Date upon Days impoſſible, as Impoſſible 
Febr. or March 40. there being no Date. 
ſuch Days in our Account, in this 
Caſe, if the Ferm be limited to be— 

gin from the Date, it ſhall take Effect 

and Beginning from the Delivery, as 

if there had been no Date at all. Co. 

1 par. Inſt. f. 6. Co. Lit. 46. Hern, I. 

Con. 1 


ide 1. Vent. Rep. 137, That * Preſent 


without any Date ſpecified, or an im- Commence» 


poſſible Sb as from 40 Septemb. ſhall ment. 


commence prelently. 


So a Leaſe made to begin from the 
End of the Leaſe miſrecited, ſhall com- 
mence preſently, 1 Ven. 83. 1 Lev. 
Rep. 234»: -:; 

A Prebendary 3 a Leaſe be Liſe 


to hold from the Date, and Livery 


made the ſame Day; it was objected. 


that it ought to commence from the 


Day of the Date, and ſo Livery gi- 
ven the fame Day was void: But 
the Court at length ſs it good, 

_ 
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and gave Judgment for the Defen- 
dant. 

Upon Fai-, A Leaſe is made to commence after 
iure of Ie the Death of J. S. his Son, without 
Iſſue; J. S. hath Iſſue and dies, and 
then the Iſſue dies without Iſſue, the 
Leaſe commences; for Iſſue being a 
Word collective, Whenever the It ue 

fails the Term commences. 
Ore Leaſe Tf Lands deſcend to an Heir, he 


70 Day, an- 
EET may make a Leaſe thereof before his 


Day, Entry into the ſame. If a Man makes 


a Leaſe to Day to one for ten Years, 
and To-morrow makes another Leaſe 
of the ſame Lands to another Perſon 
for twenty Years; this ſecond Leaſe 


ſhall be good ifter the firſt is ex 


pired, for ſo many Years as remain 
therein to come. Noy's Max. p. 67. 
en Sur- If a Man makes a l eaſe to another 


render, for one and twenty Years, and after 


dec. another Leaſe to commence from the 


End and Expiration of the ſaid Term 
of Years, and after the firſt Leaſe 
is ſurrendred ; in this Caſe the f:- 
cond Leaſe ſhall commence preſent- 
ly upon the Surrender. Co. 1 Par. 
Inſt. F. 45. 

But 11 it had been made to com- 
mence from the End of the ſaid one 
and twenty Yeats, there, tho' there 

had 
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had been a Surrender, yet it ſhould 


tween a Term of Years and a Tine 4 
of Years.” © = 


not have commenced till the Term 
had been out; ſo that by this you may 
obſerve, the Law puts a Diſtinction be- Pierence. 


And by three Lev. 284. an Eſtate 'Þ 
voſts immediately after a Surrender | 
made, before Acceptance or 4grec- 
ment ; but that it deveſts by Refuſal | 
afterwards. | | 

And fo by 2 Vent. 199. noted, that 
it was ſaid, that no Surrender of an 
Eſtate can be perfect without Accep- 
tance by the Surrendree, Thompſou | 
verſus Leach. | 

But that ſudgmeut was afterward Prefer? 
reverſed in Parliament; ſo that it ap- Deveſt- | 
pears that a Surrender develleth the ent. [| 
Eitate immediately before exprefs Al- 1 
ſent of the Surrendree. Id. 203. 

A Leaſe made to cominence after Preſent 
the End of another, and there is none, Commence- 
it ſhall commence preſently. 253 _—_ 

If a Man lets Land to another, to j,.,,4,;-- | 
hold till the Leſſee hath levied Twen- iy. 
ty Pounds; this is a good Leaſe, not- 
withſtanding the Incertainty, - 

Braftou faith, That every Leaſe Commences 
mulit have a certain Beginning and ment and 


Ending; Quia id certum eſt quod cer- Petermi- 


Aion. 
tum 


* nee. 93 
n ee 
0 4 
- F * > 


1 n 7 982 n W 4. 
2 —— 
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tum reddi poteſt. Yet you ſee by the 


Cale before, this Rule is contradicted, 
ſo that it ho'ds not always, although 


in the Generality it doth. 


Upon No- For if a Man make a Leaſe to ano- 


' mination. ther for ſo many Years as J. S. ſhall 
name, although this be incertain at 
the Beginning, yet when J. S. hath 
named the Years, it is then good for 
ſo many Years as he names. 

Upon Pay- SO likewiſe, if 4. be ſciſed of 

ment Lands in Fee, and do grant to B. 
that when he pays him Twenty Shil- 
lings, that then from that Time he 
ſhall have and occupy the Land for 

One and twenty Years; and after 
B. pays unto. A the Twenty Shil- 


lings; this is a good Leaſe for One 


and twenty Tears from that Time. 
Cs. . J. fa. 34. 35. C. 1. par. Inſt. 
fe. 45. 

Of Glebe. If a Parſon make a Leaſe of bis 
Glebe for ſo many Years as he ſhall 
be Parſon there, this is void, becauſe 
of the Uncertainty thereof; for the 
Parſon's T ime there terminates with 
his Life, than which nothing is more 

| uncertain. 

Death, If a Leaſe be made for One bun- 

| dred Years, if A. and. B. live ſo long; 


in 


in Socage, make a Leaſe at his Age of 


the Right of his Wiſe; if ſhe die, 


i500 . 
rr 
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in this Caſe, if either of them die 
the Leaſe is ended. 

If an Infant, who'is ſeiſed of Lands Inſart. 


8 
a 
: 
: 
7 
7 
$ 
2 
2 
8 
3 
s 


PPP 


he . ˙ AE": 
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Fifteen Years; this is good, and fhall 
bind him. Co. 1. par. Iaſt. fo. 45. | 
If a Tenant in Fee marry a Wife, 4,1, 
and make a Leaſe of his Lands for Wife. 
Years, and after die, and the Wife is 
thereof endowed ; here ſhe ſhall avoid 
the Leaſe, but after the Death it ſhall 
be in Force again againſt the Heir, Co. 
1. par. Inſt. fo. 46. | 
If a Man have a Term of Years in 


it remains to him; but if ſhe ſur- 
vive him, it remains to her, and not 
to his Executors, without he diſpoſe 
of it in his Life-time. Co. J. 8. fo, 


If a Man Licence another to enter Licence. 
and occupy his Land, this is a good 
Leaſe for Years in Law. Brownl. 2 part. 
p. 250. | | | 

A Leaſe for Years, although it be Long 
never ſo long, cannot be entailed, be- Leaſe. 
cauſe it is a Chattel which cannot 
be turned into an Inheritance. Style 
Pract. Regiſt. p. 197. | 


If 
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Fr Life. If a Man ſeiſed in Fee-fimple let a 
Leaſe to another, to have and to hold 
the ſame Lands for Term of Life , 
and do not mention whoſe Life, it 


ſhall be taken for the Leſlee's Life ; 


becauſe the Act of every one ſhall be 
taken moſt ſtrongly againſt himlelf. 


But if a Tenant in Tail let ſuch a 


Leaſe without expreſſing whoſe Life, 
it ſhall be taken for the Life of the 

Leſſor. 

By Foint> If a Joint-Tenant make a Luala _ 

Tenant. Years of his Part, though the Leſſee 

never had Poffeſſion, or tho? it be 

to begin at a Day to come, and the 
Joint- Tenant that made it die before 
the Day, yet the Survivor ſhall be 
bound by the Leaſe, for the Leſſee 
hath a Phe Intereſt. Co. 1 par. [aft 

Fol. 185. 

Partition If two take a Leaſe for their Lives, 

BY and make Partition, either of them 
dying, his Part immediately reverts to 
the Leſſor. 

Joint Te If there be two Joine-Tenants for 

ants, Life, and one of them makes a Leaſe 
for Eighty Years, to begin after his 
Death, and after dies, this Leaſe is 


good againſt the Survivor. Goldſ. Rep. 


187. 


k qd * k Rd = % % = 


| Husband die, the Wife, after the 
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If a Leaſe be made to the Husband How 4 
and the Wife, yielding a greater great Rent 
Rent than the Land is worth, if the 79 be 4. 

voided. 
Husband's Death, may refuſe the 
Leaſe, to ſave her from the Payment 
of the Rent: But if the Husband 
over-live the Wife, and then make 
his Executors, and dies; if they have 
Aſſets, that is, if they have Goods 


| ſufficient of their Teſtator to pay 


the Rent, they cannot refuſe it: But 


if they haye no Goods ſufficient of 


their Teſtator to pay the Rent to 


the End of the Term, if they relin- 


quiſh the Occupation, they. may by 


ſpecial Pleading diſcharge themſelves 


of the Rent and the Leaſe. Dr. & 
YA 


If a Man makes a Leaſe for Years, Leak wall 


and afterwards the Leſſor enters up- vived. 
on the Land let before the Term 
is expired or determined, and doth 
make a Leaſe of theſe: Lands to ano- 
ther; this ſecond Leaſe, it's ſaid, is 
a good Leaſe until the firſt Leſſee 
doth re-enter, and then the fiſt 
Leaſe is revived, and. the firſt Leſ- 


fee is again in Poſſeſſion by Vir- 


tue of the firſt Leaſe. Praft, Rev. , 
403. | 


Where 
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Where a Leaſe for Vears is made by 
the Words, Demiſe, Grant, and to 
Farm et, the Leſſee is not in Poſſeſ- 
ſion ſo as to bring Treſpaſs, &c. un- 
til an actual Entry. But where the 
Words, Bargain and Sell, (for a Con- 
ſideration of Money) are in, although 
but for a Shilling, the Party is in Poſ- 


ſeſſion preſently upon executing the 


| Mines, 
&c. re- 
ſerved. 


Deed ſo as to bring Treſpaſs, Cc. 
Ibid. © | 1 12 55 
If I let Lands in which are Mines, 
or Trees, I cannot enter to take the 
Trees or Mines, but am a Treſpaſſer, 
unleſs I do reſerve ſuch a Privilege to 
my ſelf when I let the Lands. 
But if a Leſſor do come upon the 


Ground leaſed, he is no Treſpaſler, | 


for it {hall be intended that he came 


to ſee if Waſte were done. 


Adines. 


| Leaſe loft. 


It is noted, That if a Man opens 


a Mine in his own Land, be may dig 


and follow the Vein under another 
Man's Ground ; but if the Owner 
dig there alſo, he may ſtop his fur- 
ther Progreſs. 2 Vent. 342. 
Concerning Leaſes and Grants made 
of the Dutchy of Corawal. Vide Star. 
6 Anna, cap. 25. | | 
It a Tenant for Years happen by 
any Caſualty to loſe his Leaſe, yet he 


4 mall 
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ſhall not loſe his Term in the Lands let 
by ſuch Leaſe which is loſt, if it can be 


proved that there was ſuch a Term 


let to him by Indenture, and that it 


is not determined. 
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Where by an Order „ by cantelling 
Act of Parliament, That an Inden- Indenture. 


ture ſhall be vacated and cancelled, 
*Fis not intended that the Indenture 
ſhall be void ipſo Facto, but that it 
ſnall be made void by Cancelling of 
it, and until the Cancelling the Eſtate 
granted by the Indenture continues. 
1 Saund. 201. 

An inſenſible Clauſe does not moke 
the Reſidue of a Deed vitious, which 


is ſenſible of it ſelf. 1 Saund. Rep. 320. 


All Feoffments, Gifts, Grants and Dareſs. 


Leaſes made by Dureſs of Impriſon- 


ment are voidable, and that not only 


by the Parties themſelves, but by their 
Heirs, and thoſe who have their E- 
ſtates. Perk. Sec. 16. Co. on Lit. F. 
23 


If a Lay- Man Be is unlearned, and Reading 


cannot read, be bound to ſeal a Leaſe, e Peed. 


Bond, or other Writing to another ; 


in this Caſe he need not do it, R's 
out there be ſome there to read them 
to him, if he requeſt it, and in ſuch 
Linguage as te underftands: And if 

H "It 
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it be read amiſs to him, or declared 
contrary to what it is, ſo as the illi 
terate Man is thereby deceived ; as a 
Bond of twenty Pounds is read as of 
twenty Shillings; or a Feoffment of 
two Acres is read as of one; in ſuch 
| Caſe he may very well plead, that it is 


not his Deed ; but if he requeſt not 


to have the Writing read, though it 


be contrary to his Intent and Mean- 


g, yet it ſhall bind him, if he ſeal 
and deliver it; for it was his Folly 
that he did not defire to have it read. 

"'£0.2. Rep. 3. ce. | 
Where and Where one makes a Leaſe rendring 
how Rent Rent to be paid at a Place off from 


ought to be the Land, a Demand on the Land is 
 <emanded 


ing 


to take Ad- 5 : 
vantage of the Place appointed. Trin. 5. Jac. 


a Re-entry C. B. Ventriss and Farmer's Cale. 

for Non- I Brounl. 96. 

e nd The Demand ought to be at the 
Setting of the Sun on the Day of 
Payment, and at the molt notorious 
Place. Paſch. 5 Fac. C. B. The Dean 
and Chapter of Chicheſter's Cale, 1 
Brownl. 138. 

If the Leſſor would take Advan- 
tage of a Ke-entry for Non-payment 
of Rent, he or the: Perſon he em- 


powers to demand it for him, wmult 


I | 5 take 


not ſufficient, but it muſt be made at 


RTW 
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three Days before the Rent is pay- 7% 5 


that the Leflee cannot determine his 
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take Care not to demand a Penny 
more or leſs than is due, and muft 
ſhew the Certainty of his Rent, and 
when it was due, or the Demand is 
not good, and no Re entry ſhall be 
given unleſs the Demand be preciſely 
and ſtrictly followed Mich. 31 Elix. 
C B. Falicon & Mindſor, Leon. 35. 
Where a Leaſe is made of Lands Lehe as 
at Will rendring Rent, the Leſſee Mill can- 
cannot determine his Will two or vet deter- 
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able, and fo defraud the Leſſor of his 2 


Rent, any more than the Law will 7 Rent. 
allow the Leſſor to determine his 
Will, after the Lands are ſown ; but 
as the one ſhall have the Emblements, 
the other ſhall have his Rent: So 


Will but at the Reat-Day, unleſs he 

pays Rent until the next Day of Pay- 

ment after his Departure. 1 Siderfin 

369. | „ 

_ Where a Tenant is held by Force ane 
out of his Farm or Tenement by ,:uf pay 
Soldiers in Time of a Rebellion, a his Rent 
Court of Equity cannot relieve bim, 4% Fest 


but he mult pay his Rent: So where % 8 


5 Houſe ! 
his Grounds are overflow'd that be pt Enos, 
can receive n» Protit by them, be ani E ty 


ſ 4 . . : 
muſt. Pay bis Rent not withſtanding, e he 
H 2 nor liede binn. 
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nor can he be relieved in Equity: Sir 
John Harriſon againſt the Lord North, 
Paſch. 19 Car. 2. Chanc. Caſes 1 part, 

83. . IF 
Leſſor * A Leaſe was made with a Con- 
accepting dition of Re-entry for Non-payment 
1 of Rent, the Leſſee paid his Rent to 

de Leſſor, who accepted it and put 
tage of a it up; but afterwards finding bad Mo- 
Re. entry. ney amongſt it, he refuſed to carry 
it away, and entred for the Condition 
broken. It was adjudg'd that this En- 
try was unlawful, for his having once 
accepted the Rent, bars him from ta- 
king any Advantage. pond s Cale, 

Trin. 43 Elix. C. B. Rot. 406 

Where the If a Leaſe be made upon Condi- 
Leſſor ſpall tion that the Leſſee ſhall do no Waſte, 


--#4 of and he does commit Waſte ; if the 
. Leſſor afterwards accepts the Rent, he 


where not. cannot enter: But if the Condition 
had been, if he committed Waſte, that 
then his Eſtate ſhould ceaſe, there no 
Acceptance of the Rent could make 
the Leaſe good. Mich. 29 Eliz, B. K. 
Godb. 47. 


Aſſignee Covenant for Rent was brought a- 8 
who has gainit the Aſſignee of a Term for Rent 


aſſend gue after the Aſſignee had affign'd y t 


ober ot 


„ that Term over to another, be not 
chargeable 


aolth the having given the Leſſor any Notice 4 
Ne %ts LI of F þ 


x 


A. B. R. Show. 191. Salk. 80. 
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of his Aſſignment; and reſolv'd by the 
whole Court that Notice was not 


neceſſary. Pitcher v. Tovey, Mich. 3 W. 


C M. B. R. Show. 340. 

A Leaſe was made of Lands in Tris Commun 
land, with a Covenant for payment a lie 
of the Rent in London: And it was % Hands, 
reſolv'd that an Action of Covenant Rent of 
cannot be brought in England for Lands in 
Rent reſerv'd on a Leaſe of Lands in Ireland, 


Ireland. Barker v. Damer, Hill. 2 H. te ade 
payable 


Here. 


The Words elding and Paying are 


an expreſs Covenant for Payment of 


Rent. 1 Siderf. 266. 

in Debt for Rent upon a Leaſe at On a Leaſe 
Will, the Plaintiff muſt ſhew the De 1 
fendant occupied the Premiſſes; for „ 
the Rent is due only in reſpect of the 5% 8 
Occupation, and therefore it mult ap- dant occn— 
pear to the Court when the Leſſee bied 2he 
entred, and how long he occupied : FPremilſes. 
But in Debt for Rent upon a Leaſe for 
Years, the Plaintiff need not ſet forth Otherwiſe 
any Entry or Occupation, for if the en © Leaſe 
Defendant neither enters not occupies, J“ Tears. 
he muſt pay the Rent, it being due 
by the Leaſe or Contract, and not 
by the Occupation. Bellaſis v. Bur- 
brick, Mich. 8 W. 3. C. B. Salk. 209. 


K 3 In 
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Proof of In Ejectment, on a Condition of Re- 
atual En- entry for Non-payment of Rent, the 
es bn. Conſeſſion of Leaſe, Entry and Ouſter 
Eje#ment. is ſuſticlent, and Proof of actual En- 

try and Ouſter is not neceſſary Litile 


v. Heaton, Salk. 259. 


C 


2 


Ch. 4. Landlozds and Tenants. 


— 


Cn. 1 
Of Corn {own, who ſhall have the 
Crop. Of Efovers, and Trees 
blown doton. Of Diftreſſes : 
Il hat Things may be deftrain- 
ed, and how wſed: IWho may 
take a Diſireſs; for what 
Cauſe, when, and where. 


T is an uſual Saying, and generally 

> . 7 «©: : 
receiv'd Opinion, that he that ſows 
muſt reap: Bur as there is no general 


Rule without ſome Exception; fo this 


holds not always, that he that tows 


ſhall reap. 


But touching the Sowing of Corn; 
if the Tenant be outed, or his Term 
ends before it be ripe, who fhall 
have the Corn 1 have already ſet 
down in the firſt Chapter, under the 
Title of Tenant at Mill! For if a Te- 
nant at Will ſow his Land, and the 
Landlord put him out before the Corn 
be Ripe, he ſhall have Liberty to reap 
and carry away his Corn, becauſe he 
knew not when his Landlord would 
put bim out. : 

H 4 1 
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Sorwing 
and Reap- 


! 127 - 


By Tenant. 
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By Land- But it is contrary with a Tenant — 
ea. who hath a Leaſe for Years: For if ct 
| his Leaſe be out before the Corn be - 
| ripe, his Landlord ſhall have it, be- Ir 
| cauſe he knew the End of his Leaſe : 
| Wherefore if he ſowed, it is in his own - 
| Wrong, unleſs there be a Covenant in | by 
| his Leaſe between the Leſſor and him, a 
that he ſhall have his Way-going | 
Crop. Vide anten. Ee ſu 
| Hemp o But if a Tenant at Will ſet Roots, 8 
| Flax, &c, or ſow Hemp or Flax, or any Thing he 
1 that brings in any yearly Profit; if py 
| : after the Planting the Leſſor out him, C 
| or if the JLeſſor die, yet the Tenant C 
. or his Executors ſhall have the Crop. Et 
| But it is otherwiſe if he plant young 
[ Fruit-Trees, or other Youvg Trees, as an 
Ss | Oaks, Aſhes, or Elms, or ſow the Le 
1 Ground with Acorns; in this Caſe, if of 
= the Leſſor out him, he ſhall have none th 
| of theſe, becauſe theſe yield no yearly Ci 
1 Profit at preſent. 
| Where an Action lies againſt ſuch al 
as hinder Taking away his Emble- be 
i ments, as Corn growing, Graſs, Fruit di 
[ of Trees, Hemp, Flax, &c. Co. Lit. fo 
N 56. Keilw, 125, 160. | E: 
| Executors, If a Tenant for Life ſoweth the 
4 Ground, and die before the Crop * 


be ripe, his Executors ſhall have it, 1 
and WW 
« 


773 wo ww 


* 


md © > wi vo ww 


to whom the Surrender is made, ſhall bave the 


Condition broken, he ſhall have the 


Tenant for Life leaſeth for Years; the 
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and ſo they ſhall have Graſs if it be 
cut; but if it be uamown, they ſhall 
not have it, for that 1s Part of the 
Inheritance till it be ſevered. | 
Every Tenant that hath an Eſtate What Te- 
incertain, ſhall have the Corn ſown ant. 
by him, though he be oured before 
it be ripe. 
If the Leſſee ſow the Land, and then Where: 
ſurrender his Term, the Leſſor, or he Lor ſhall 
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Corn. 
have the Corn; ſo if a Man enter for 


Corn, and not he that ſoweth the 
Corn, for his Entry over-reacheth the 
Eſtate of the other. Godb. Rep. 189. 

If a Leſſee for Years ſow the Land, Similes. 
and then commits Waſte, and' the 
Leſſor recovers the Land in an Action 
of Waſte; here the Leſſor ſhall have 
the Corn ſowed. Perk. Sect. 515. 
Cowell's Inſt. 152. 

If a Tenant for Life leaſe for Years, WhereLefs 
and the Leſſee flows the Ground, and ſee hall. 
before it be ripe the Tenant for Life 
dies; yet notwithſtanding the Leſſee 
for Years ſhall have the Corn, or his 
Executors if he be dead. Co. Lit. 55. b. 

Tenant for Life, Remainder in Fee, 


r 
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Leſlee is ouſted by a Stranger, and the: 
H 5 Stranger: 
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He that 
manured. 


Simile. 


him in Remainder. 
pl. Go. 5 Co. 85. 


Rep. 144+ 
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Stranger ſows the Land, and the Te- 


nant for Life dies: In this Caſe it was 


reſolved, that the Corn of Right be- 
longed to the Leſſee of Tenant for 
Life, and not to the Stranger, nor 


Goldſ. Rep. 143. 


If J. leaſe Land for the Liſe of B. 
and ſow the Land, and before the 
Corn be ripe B. dies, yet notwith- 


ſtanding 4. fhall have the, Corn, for 


his Eſtate was determined by the Act 


of God; and the Reaſon why a Man 


which hath an uncertain Eitate ſhall 


have the Corn, is, for that he hath 
manured the Land; 


and therefore it is 
Reaſon, that he that laboureth ſhould 
reap the Fruits of his Labour: There- 
fore if a Man make a Leaſe for Life of 
Ground ſowed, and before Severance 
the Leſſee dies; in this Caſe the Leſ- 
ſor ſhall have the Corn, and not the 


Executor of the Leſſee for Liſe, for 


the Corn came not of the Manurance 
of their Teſtator. And if Jeſſee for 
Life fow the Land, and then aſſign 


over his Ivtereſt, and dies before the 


Corn be ſevered; here he in Rever- 


fion mall have the Corn, and not the 
Aſſignee of the Leſſee for Life. Goldf. 


If 


Ch. 4 Landlozds and Tenants. 

If a Man by his Will deviſe Lands 
ſowed to one for Life, and after his © 
Deceaſe the Remainder to another for 
Life, and the firlt Tenant enters and 
dies before Severance, and he in Re- 
mainder enters ; now he ſhall have the 
Corn; and not the Executors of the 
Firſt Tenant for Life. Golaſ. Rep. 
144. 

If a Man be ſeiſed of Land in Right 
of his Wife, and ſow the Land, and 
die, his Executors ſhall have the Corn ; 


but if they be Joint- Tenants of the 


Lands, and the Husband ſoweth the 
Ground and dieth, the Wife ſhall then 


have it. Co. on Lit. f 55. b. Perkins 


Sc. 518. Dyer 316. 

And if a Woman who is a Tenant 
for Life or in Dower, take an Hul- 
band, and he ſow the Land, and be- 
fore it be ripe ſhe dies, yet the Huſ- 
band ſhall have the Corn. Cowel/!'s 
Inſt. 141. Swinb. Sect. 6. p. 163. 

And ſo if the Husband let the 
Lands of his Wife for Years, and the 
Leſſee fows the Lands, and before Se- 
verance the Wife dies, yet the Leſſee 
ſhall have the Corn, or his Execu- 
tors, if he be dead. The like Law 
of Leflee for Years of Tenant by the 
ns. when Tenant by the oo 

teſy 


2 emain= 
er Man. 


Wif, Fe. 


Leſſee 
Bene fit. 
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teſy dies before his Leſſee's Corn is 
ripe and ſevered. Cowell's Iuſt. p. 141. 


If a Woman who holds Lands Du- 


rante viduitate ſua ſow the Ground, 
and then takes Husband before the 
Corn be ſevered; in this Caſe the 
Leſſor ſhall have the Corn. And fo 
if Tenant at Will ſow the Land, and 
then will occupy the Land no lon- 
ger, he ſhall then loſe the Corn ; and 
the Reaſon hereof is, becauſe the De- 
termination of their Eſtates grew by 
their own Act. Co. on Lit, 55. b. 5 Co. 
Rep. 119. 

But if ſuch a Woman, who holds 
Land Durante viduitate ſua, leale the 
ſame Lands to another, and the Leſ- 
ſee ſows the Land, and then the Wo- 


man takes Husband, which determines. 


her Eſtate, yet notwithſtanding the 

Leſſee ſhall] have the Corn. So if Te- 
nant for Life leaſe for Years, and the 
Leſſee ſows the Lands, then Tenant 


for Life commits a Forfeiture, ſo that 


his Leſſor enters, yet the Leſſee of 
Tenant for Life ſhall have the Corn; 
but if Tenant for Life fows the Lal 
and then commits a Forfeiture, 
the Leſſor enters, here he ſhall have 
the Corn, and not Tenant for Life, 
becauſe the Determination of his E- 

I {tate 
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ſtate grew by his own Act. Cold Rep. 
189. 

A Leaſe made by the Husband of 
the Wife's Land in his own Name 
only is void after his Death; but if 
the Leſſee have ſown the Land, he 
ſhall have the Corn. Noy's Max. 70. 

If there be a Landlord and Tenant, Recovered 
and the Land is recovered by a Title by Title 
Paramount againſt the Landlord ; m —_— 
this Caſe, if the Tenant have ſowed 
the Land, he that recovered ſhall have 
the Corn, if it be not ſevered before 
Judgment ; but if a Common Reco- 
very be had againſt the Landlord in 
a Writ of Entry en le poſt, or in any 
other Writ by. a falſe and feigned 
Title, in ſuch Caſe the Leſſee ſhall 
have the Corn. Co. on Lit. 1 142. Perkins 
Sect. 515. 

If an Abator, after the Death of Where the 
the Anceſtor, enter and ſow the Heir. 
Land, and after the right Heir doth 
enter; in this Caſe the Heir ſhall 
have the Corn. So if a Difleiſor 
fow the Land, and then the Diſ- 
ſeiſee entreth upon him, or reco- 
vereth in an Aſſize before the Corn 
be ſevered ; in this Caſe the Diſ- 
ſeiſee ſhall have the Corn; but if it 
were ſevered before the Entry or 

Reco- 


1 
38 
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| Mere Recovery, though it remain ſtill up— yi 
N Diſſeiſor. on the Land in Sheaves or Cocks, ta! 
þ | there the Diſſeiſor ſhall have it. But Te 
| it is otherwiſe in the Caſe of Trees 13 
. ſevered from the Land; for if they | 5 
1 be not carried off the Land beſore Te. 
tit the Difleiſor's Entry, he ſhall then 45 
| have them. Goldſ. Rep. 144. Perk. Set, | His 
l! 519. | the 
0 Flidew, If a Widow have Land aſſigned to eur 
þ her by the Sherift for her Dower, and paſ; 
4 this Land is ſowed with Corn; here we 
| ſhe ſhall have the Corn, ide Perk. tak 
| Sect. 521. 15 Eliz. Dyer 319. -- 
5 Her Exe- Note, That the Statute of Merton, eos 
„ cutors. ch. 2. Which giveth, Quod omnes Vi- 27 
it dug de catero poſſint legare blada, &c. mn 
4 as unto this Point, is but in Affir- na 
k mance of the Common Law ; for if 11 
| Tenant in Dower ſoweth the Land | me" 
F which fhe holdeth in Dower, and dieth Aa” 
„ before Severance, her Executors ſhall | have 
i have the Corn if ſhe do not deviſe it Per 
b to another; and ſo was the Law taken | 
4 in the 4th of H. 3. Deviſe 6. which in 41 
|; was be en Tears before the Making | Eftai 
it of the Statute of Merton. Perk. Sect. | for | 
j4 522. C. 2. part. Taft. $3. . 
ard, If Font in Tail ſow the Land, WU _, 
5 . and give me the Corn, and die before two 
1 have ſevered it from the Land, yet M Hoyt 


a callec 


„ ͤ B 


1 


* 


cut the Tree but he may have Treſ- 


27 H. 8. f. 6. 18 E. 4. J. 6. a. and 


| for Life or Years. 
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J may afterwards ſever the fame and 

take it ; for that the Executors of the 
Tenant in Tail ſhould have had it. 

Perk. Sc &. 59. 

But if Tenant in Tail give or ſel] Trees cut 
to me a Tree growing upon the Land, by Tenant 
and dies before I have the Tree, and in Tail. 
his Iſſue entreth into the Land where 

the Tree is growing, now I cannot 


paſs againſt me : But it ſeems, if it 
were cut in his Life-time, I may then 
take it away after his Death. But 
Quære of this; for ſome are now of a 
contrary Opinion. Kitch. 226. a. b. 


Hill. 18. E. 4. J. 21. in 7h End. Perk, 
Sect. 58. 
If Tenant in Fee-ſimple give or ſell Trees, 
me a Tiee growing upon his Land, and 
die before I have cut it, yet I may 
have it after his Death if I pleaſe. 
Perk. SE. 58. 5 
There are three Kinds of Eſtovers E ftoverh 
in the Law, which is incident to the 
Eſtate of every Tenant, whether it be 


1. Honſe-boot, Of which there are 
two Kinds; the one to repair the 
Houſes, the other to burn, which is 
called Fire- we  _- „ 


160 


Definition 
of Eftovers, 


The LAW concerning Ch. 4. 


2. Then there is Eſtovers, called 


Ploug h- boot; that is, Stuff to mend the 
Tenants Ploughs, Carts, Rarrows, 


Wains, and for making Rakes and Forks | 


for getting in his Hay and Corn. 

There is another Kind of Efto- 
vers called Hedge-boot or Hay-boot ; this 
is Timber and Wood for making Gates 
and Stiles, and Boughs and Buſhes 
for mending and repairing Hedges and 
Fences. 


1. So there is Eſto veriuni . 
2 2 Houſe- boot. 
Eſtoverium arandi, or Plough- 
"Bug 
3. Eftoverium claudendi, Hedge boot 
or Hay- boot. 


Eſtover or Boot ſignifies an Allow- 
ance, Compenſation or Satisfaction; 
and any of all theſe Boots afore- 
mentioned, a Tenant may take with- 


out Aſſignment of the Landlord, un- 


leſs he be by the Landlord reſtrained 
by ſpecial Covenant in his Leaſe, 
which is very uſual amongſt many 
Landlords, eſpecially if the Farm be 


any Thing conſiderable, then they 


commonly limit the Tenant how much 
Houſe- boot or Plough-boot, or Hedge- 
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boot, he may take without Aſſignment, 


and how much by Aſſignment, I/ide 
2 Co. Inſt. f. 18. Termes de la Ley, &c. 


If a Tenant for Life or Years cut Trees cut 
down Trees, or pull down Houſes, by ow 
or ſuffer them to fall down, the Lef- for Liſe, 


ſor ſhall have the Trees and Timber 
of the ſaid Houſes ; for the Leſſee had 
them only as Things annexed to the 
Land ; and this Severance will not 
give him a greater Eſtate in them, but 


his Intereſt is then determined. Cy. J. 


4. 31, 62, Cc. 

The Landlord ſhall likewiſe kw 
Windfalls; that is, Timber- Trees 
blown down by Wind and Tempeſt, 
becauſe they are Parcel of his 4 
ritance, ſo that the Tenant for Life 
nor Years cannot have them, unleſs 
it be to build withal, where Houſes 
are in Decay ; but if they be Dotards 
or Pollards without Timber, which 


bear neither Leaves nor Fruit in 
Summer, the Tenant ſhall have ſuch. 
when they are blown down. Dyer 


332. 


Eſtovers granted to be burnt in 
ſuch an Houſe, ſhall go to him that 
hath the Houſe by whatſoever Title : 


For one is inſeparably incident to the 


othas 
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Windfalls 


E lovers. 
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What Pro- 
perty. 
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other. Finch l. 1. c. 3. p. 15. 1 Perk. 
Sett. 104. Kitchin 51. a. 

Leflee for Life or Years, Tenant in 
Dower, or by the Curteſy, or Tenant 
in Tail after e Poſſibility, Cc. have 
only a ſpecial Intereſt or Propriety in 
the Trees, as Things annexed to the 
Lands, fo long as they are annexed 


thereunto; bur if they or any other 


Trees cut 


by Stran- 


ger. 


Ways in the Leſſor, non obſtante the 


ſever the Fred from the Land, then 
their Intereſt. js determined, Hh the 


Leſſor may take the Trees as Things 


that are Parcel of his Inheritance, 
the Intereſt of the ieſlee being de- 


termined. 4 Co. Rep. f. 62. Noy's Max. 


65. 
If a Stranger cut at] a Tree, 


growing aon the Land of ihe tef- 


ſee for Ves and carry = or the Bark 
thereo! away; the Leſſor at his Elec- 
tion way either have an Action of 


Trover againſt the Stranger, Or an 
Actior ot Vaſte again the Leſſee; 
for the Property of the Timber is al- 


Statute of Glouceſter which gives him 
his Action of Waite, and ſo was the 
Opinion of Jones, IPhitlock and Ri- 
chardſon, Fill. 7 Car. I. in B. R. Berry 
and Reed's Caſe, Cro. Rep. 1 pay. 


in certain in ſuch a Wood, and after- waſtede 


the Landlord may take a lawful Di- 


Pound Overt, and the Beaſts die there 
for Lack of Meat, it is at the Peril 
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If one hath Eſtovers in certain in 

ten Acres of Wood, and five of them 

deſcend to .him, he ſhall have the 

Whole out of the Reſidue. Critica 

Juris Ingenioſa, p. 123. 
If a Man grant to another Eſtovers Eſtovers 


wards the Grantor makes ſuch Waſte 
in the Wood, as that there is not ſuf— 
ficient Store left, out of which the 
Grantee may take his Eſtovers; in 
this Caſe he may have a Que Minus 
againſt the Grantor, which is in Na- 
ture of a Prohibition, forbidding him 
to make ſuch Waſte, See after con- 
cerning Maſte. 


Concerning Diſtreſſes, Replevin, and 


Avowry, &c. 


Diſtreſs is a Law of Cuſtom ; that Diſtreſs by 
is, if Rent be in Arrear and unpaid, Cuſtom, 


ſtreſs; and that he ſhall put in Pound 
Overt, there to remain until he be 
ſatisfied of what he diſtrained for. 

So that if a Landlord diltrain the pana 
Cattle for Rent, and put them in a Overt, 


of him that owned the Beaſts, and 
| | not 
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not of him, that diltrained: For in him 


Of what. 


General 
Rule. 


Mat can- 
not be di- 
1 rained for 
Rent. 


that diſtrained, there can be aſſigned 
no Default ; but the Default was in 
the other, becauſe the Rent was un- 
paid. Dr. & Sch 2-:c.5-040; 

Now a Diſtreſs muſt be made of 
ſuch a Thing, wherein ſome Body hath 
a certain and valuable Property; there- 
fore ſuch Fhings as are Fere Nature, 
cannot be diſtrained; neither can any 
one dilirain a Horſe if any Body be 
on the Back of him: nor any Thing 
which a Man holds in his Hands, 
or carrieth about him, annexed to his 
Body. | 


And altho* the Law be, That the 


Landlord may diſtrain any Thing that 
he finds Levant or Couchant upon the 


Premiſſes for his Rent behind, whoſe 


Goods or Chattels foever it be, and 
way detain the ſame until his Rent 
be ſatisfied ; yet this General Rule 
hath ſome Reftriction, and Limitation, 
for there are ſeveral Things whereof 
a Diſtreſs cannot be taken. 
Such Things as are for the Main- 
tenance ard Benefit of Trade, cannot 
be diſtrained for Rent; as an Horſe 
in a Smiths Shop, nor an Horſe in 
an Inn cannot be diſtrained for the 
Rent thereof ; nor the Materials in a 
Weaver's 


LES 
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Weaver's Shop, nor the Making of 
Cloth, nor Cloth or Garments in a 
Taylor's Shop, nor Sacks of Corn, 
nor Meal in a Mill for the Rent 
thereof; nor any Thing that the Te- 
nant hath diſtrained for Damage-fea- 
ſant, for that is in the Cuſtody of the 
Law. Noy's Max. 124. Terms of the 
Law, Tit. Diſtreſs. 

Likewiſe Oxen of the Plough may Oren. 
not be diſtrained; nor a Mill-ſtone, 
though it be raiſed to be picked, ſo 
5 as it lies upon the other Stone. 
Co. Lit. f. 47: 
| Neither may a Diſtreſs be taken of g, 
Sheep, if there be a ſufficient Diſtreſs 
beſides. 

Neither can a Man ſever Horſes Horſes 
joined together, or to a Cart; 1 Vent. 
36. but he ought to have diſtrained 
Cart and all, according to 20 Ed. 4. 
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» Likewiſe Victuals, nor Sheafs or 
t Shocks of Corn, cannot be diſtrained: 
= Þut Carts or Waggons loaded with 

- | Corn may be diſtrained, either for 
Rent or Damage-feſant. Co. ibid. But 
dſee afterwards the late Act made for 
= Diſtreſſes. | 

A Diſtreſs of a Cart loaden with Car? ana 
Corn and four Horſes to it, was Horſes. 
Bm. 5 =— 
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Tools Fx d. 


Things 


Tables, 


Strancers 
Beaſts. 


The LAIFS concerning Ch. 4. 
adjudged not to be exceſſive, becauſe 
he could not fever the Horſes. Vide 
3 Cro. 7. 2 Vent. 183. 

No Man's Tools 
works at his Trade ſhall be diſtrained ; 
as the Carpenter's Ax, or a Scholar” 8 


Books, Oc. Coke, ibid. 


which is 


Neither can any Thing 
the Freehold be diltrained, 


fixed to 


as Furnaces, Coppers, or Fats fixed 
for Dyers or Brewers, (although the 


Tenant may remove them during the 


Term) nor the Windows or Doors 


of a Houſe while they are upon the 
Hinges. But if they be removed off 
from the Hinges, they may be di- 
ſtrained. 


The Landlord cannot Jiſtrain Tables 


dormant in the Houſe of his Tenant, 


or any Thing which cannot be at- 
tached in an Aſſize; neither can any 
Thing be diſtrained, of which the 
Sherift cannot make a Replevin, or 


that cannot be reitored again in as 


good a Condition as it was when it 
was diſtrained. 

Bur a Man may diftrain the Beaſts of 
a Stranger (that come by Eſcape) for 
Rent, though they have not been Le- 


want and Conuchant upon the Ground, 


according to Coke, 1. par. Inſt. f. 47. 
| | . 


wherewith he 


Cb. 4. Landlozus and Tenants, 
The Lord of a Leet may ſell a Di- Lord of 4 


freſs taken for an Amerciament in his 
Leet, as the King may ſell a Diſtreſs, 


becauſe it is the King's Court. 
But it is noted, That a We 
can amerce for nothing, but only pub- 


lick Nuſances, and not for particular 


Treſpaſs or Damage to the Lord, or 
any other. Vide 1 Stund. 135. 

And ſee 1 Vent. 105. Raym. 204. 
That although by Common Right a 


Diſtreſs may he taken for a Fine in 


the Court Leet ; that is, where it is 


impoſed for ſuch Things as are of 


common Right incident to its Juriſ- 
diction, as for Contempts and the like ; 
yet where Cuſtom only enables them 
to {et a Fine, it cannot be diſtrained 
for, without a Cuftom ſo to do. 

That for Amerciaments in a Leet, 
the Lord may diſtrain, although it be 
in the Highway; but for Amercia- 
ments in a Court-Baron he may not, 
neither for an Amerciament in a Lye, 
in a Place ſeited into the King's Hands 
for the King's Debt. Vide Dr. & St. . 
2. 


If a Man diſtrain a or Chat- G 


tels, he may put them where he will, 
either in a Pound Covert or Overt : 


But if they take any Ha m, he muſt 


aniwe r 


Leet. 


167 


be 


nn — — —_ 6420000 erent — a os ne © 2 5 ye IR: AN * , 
n b : ps «ye, teh 2 on BL n ; I A PR LN; <5. 
: n — SOR, F 3 0 oth x 1 gd re, or, a oor ae | Te ery ; \ * 
eee * > rc. _ ere E Bbc nn "TW" F — Res M94 2 — — 1 n r A 1187 bouts 2-1 Kart | > ee bor poder ar ae Ly * 
Ky p 3 f R p * jo 5 1 3 8 — p . S 9 * > wy es , (ord yrs wg Ss a 
a RE" 1 — FFF wel * TIES... ern ˙b. erage nears Ea IN — ns 
A” 2 8 n 7 al %* arts 5 : LN + Ch SINN 1G 3 TT a = 4 14 4 — e i T Sr — * of e *. "I - 


For Ameys 
CLAMments. 


37s 


Tins OF 


n 
A 


1 PINS — — 2 ens ame 
I $I 5 "hg on IS: 

dag Ee FTE: 

bes , 4 of 1 Er 1 


er RY 


2 
TH 


oods, 


i - 27%, e 
* 4 J 1» 3 T 7 
W413 USPS V- avs 5 0 

F 


FAN 
7 — 
__ 


g 

y 

. 

A 
'% 
8 1- 

£ FH 
> K 
1 


3 * 
- - c 
LE © 
© 
+: 
bt "2 
A 4 
4 3 
4 . 8 
15 
F. 8 
NF: 
bo 44 
q ©: 
1-0 1 
l 8 
1 * 
. 1 
6. | 
2 J 
13 
1 
* * 
SY hw; * 
| . & 
. * J l 
* 
"+ 
$3.8 
wy ' 2 
* 2. 
+ * . 
a. 
©. 3% 
war >: 
+ 
1 
1 
5 4 
f WHY 
$1*- 
= 27 > 
114 
82 4 
. 
1 
1111 
14 
7 a 
o H 
8 
1 
1 4 
"{ 
. 2X 
* 


168 


Cattle. 


Pound Co- 


vert. 


VWithin the 


\ * 


The LAN concerning Ch. 4. 
anſwer for them. Dr. & St. J. 2. c. 27. 
But ſee after. 

If they be living Cattle, they ought 
to be put in a common Pound, or elſe 
in ſome open Place, as in his own 
Yard or Cloſe that diſtrained them, 
or in ſome other's by his Conſent ; 
ſo that the Owner may come law- 
fully to feed them: And the Owner 
of the Cattle muſt have Notice 
where they are, if they be not in a 
common Pound ; and then if they die 
for want of Meat, it is the Owner's 
Fault (as it is ſaid before); but if 
they be in a Pound Covert, or out of 


the County, and die for Want of Meat, 


County, 


& c. 


then he that diſtrained them ſhall 
make Satisfaction for them. 

Cattle taken Damage-feſant may be 
impounded in the ſame Pound where 
they are Damage. feſant; but Goods 
or Cattle taken for other Things 
may not. Kitchin f. 207. But ſee 
aſter. - | 

No Man ought to drive a Diſtreſs 
out of the County where it is taken, 
nor out of the Hundred, but to a 
Pound Overt within three Miles; nei- 
ther may a Diſtreſs be impounded 
in ſeveral Places; nor above four 


Pence taken for the Fees of Impound- 
ing 
8 
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bove three Miles out of the Hundred ; Mitbin 


his Cattle out of the bound, for he 


== the Controverſy. Allo the Owner raul, 
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ing one Whole Diſtreſs, on Pain of 


die for Lack of Meat, the Loſs is his Miles, &c. 


five Pounds. Co. 1. par. Inſt. p. 57. 
Raſtal, Tit. Diſtreſs, 11. 

If a Man diſtrain Beaſts Damage- 
feaſaut, and put them in the Pound 
Overt within the ſame County, not a- 


and the Owner ſuffer the Beaſts to bree 


own, and he that diſtrained them 
may be at Liberty to bring his Action 
for the Treſpaſs, if he will; and if it 
be not a lawful Pound, then it is at 
the Peril of him thar diſtrained them : 
and ſo it is, if he drive them out of 
the Shire, and they die chere. Dr. & 
St. K tb 
If the Owner of the Cattle tender A nend: 
Amends to him that diſtrained, and he tenderedy 
refule it, yet the Owner may not take 


may not be his own Judge, and if he 
do, a Writ De Parco fracto for Break- 
ing the Pound lieth againſt him : But 
he muſt ſue a Replevin to have his 
Cattle delivered him out of the Pound, 
and afterwards plead his Tender of A- 
mends, of which the Jury muſt end 
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Replevin. But if the Owner of the Cattle pro- 


Parco 


fradta. 


In ano- 


cure a Replevin to deliver them, and 
he that diſtrained them reſiſt it, and 
will not deliver them; in this Caſe, if 


they die after for Want of Meat, it is 
at the Peril of him that diſtrained, and 
the Owner ſhall recover Damages a- 


gainſt him in an Action upon the Sta- 


tute for not obeying the King's Writ. 
Ibid, 


I a Man ſends his Servant to take a 
Diſtreſs for Rent or Service, who puts 


it in the Pound; if the Qwner of the 
Beaſts or a Stranger take them out, the 
Maſter ſhall have an Action De Parco 
fracto for breaking of the Pound. 
And if one diſtrain Cattle, and 


ther Claſe. pound them in another Man's Cloſe 


with his Conſcnt, and the Owner of 
the Cattle come and take them out; 


in this Caſe he that made the Diſtreſs 


ſhall have this Action for Pound- 
breach, and the Owner of the Cloſe 


an Action of Treſpaſs for breaking 


of his Cloſe. Ny | 
If a Man break the Pound and 


take out my Goods, he that diſtrain- 
ed may have Parco fracto againit 
the Party; and may alſo take tbe 
Goods again wheteſoever he finds 

e them, 
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them, and put them in the Pound a- 
gain. Co. Lit. TS. 

A Man diſtrained for Ten Pounds Tuo Di- 
due at Michaelmas for Rent, Goods fr 
which were not of the Value of Forty 
Shillings, and afterwards diſtrained for 

the Reſidue; and it was adjudged that 

he could not avow, for the Diſtreſs 

is not good, and It was his Folly that 
would not take a ſufficient Diſtreſs at 
firft : But if a Man be behind of his 


Kent at ſeveral Days, and the Leſſor 


take a Diſtreſs for one Day at ore 
Time, and for another Day at another 
Time, this is good. Moor's Rep. pl. 
26. But ſee after, Stat. 17 Car. 2. And 
ſee the late Act. 1 
If the Lord diſtrain the Cattle of Hh the 
be: be 
hind, the Tenant for the Reſpect and 
Duty which he owed to the Lord, 
and which belonged to him, ſhall not 
have an Action of Treſpaſs againſt hint 
Vi & Armis : But if the Lord com- 
mand his Bailiff in ſuch Caſe to di- 
ſtrain where nothing is behind, the 
Tenant ſhall have an Action of Trefſ- 


= paſs Ji & Armis againſt the Bailiff. 
2M * | | 
Hughes Grand Abridgment, 1 Par. p. 


311. c. 7. Co. 4 Rep. f. 11. 
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If there be Lord and Tenant by 
Rent or other Service, if the Rent 
be behind, the Lord may enter into 
the Tenant's Houſe, if the Door be 
open, and diſtrain for the Rent or Ser- 
vice, notwithſtanding that the Tenant 
holdeth Lands in ,which he may di- 
ſtrain. 38 H. 6. 28. Co. 5 Rep. F. 92. 
But a Lord cannot break open the 

Gates, or break down Fences and In- 6 
cloſures to make a Diſtreſs. Co. Lit. : 
151. a. . þ 


| For aRent- If a Man ſeiſed of Lands in Fee a 
j charge. maketh a Leaſe for Life thereof, and af- 3 
48 terwards he granteth a Rent-charge ; . 
though the Grantee cannot diſtrain 5 
148 the Cattle of a Stranger who is in 
1 Poſſeſſion of the Land for the Rent, q 
j | | yet if the Grantor's Cattle come upon | ws 
13 the Land, he may then diſtrain them * 
N | for the Rent. Brownl. 1 par. f. 32. Ks 
IL ZPrceſive Note; the Statute of Marlsbridge, 17 
1 | Diſtreſs, Chap. 4. forbids the) Lord to take | 3 
till exceſſive Diſtreſſes upon his Tenant 5 
kb for Rent or Services, on Pain of be- I 
Tx ing grievoully amerced. As for Ex- ern 
1 : ample ; If the Lord diſtrain two or < 
| „ three Oxen for Twelve Pence, or the Fa 
+ uke ſmall Sum, and the Owner bring Re 
bi a Replevy of the Oxen, and then the 1 
. Lord avow the Taking of them for ther 
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Twelve pence; here of his own Shew- 


on the Statute. F. N. B. 89. 8 H. 4. 


mation he muſt of Neceſſity be fined. 


ing he ſhall make Fine, &c. or the 
Party grieved may have his Action up- 


16. 11 H. 4. 2. Regiſt. 97. Co. 2. par, 
Inſt. f. 107. e ob ee | 
But if the Lord diſtrain an Ox or 
au Horſe for a Penny, if there were 
no other Diſtreſs upon the Land holden, 
then this Diſtreſs is not exceſſive ; but 
if there were a Swine or Calf, &c. 
then the Taking of the Ox or Horſe 
is exceſſive, becauſe he might have 
taken a Beaſt of leſs Value. 2 Co. Inſt. 
J. 3 
Yet an Information lies not againſt N. for. 
a Landlord for making exceſſive Di- mation 
ſtreſs of Tenants, becauſe he ought to es. 
be amerced by the Statute of Marle- 
bridge, c. 4. Whereas upon an Infor- 
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Vent. 104. 2 Inſt. 107. Raym. 193, 
205. 1 Mod. 71, 288. 5 

There be certain Caſes where a Of Com- 
Man may diſtrain of common Right, and mon Right. 
where not of common Right: A Man 


Rent reſerved upon a Cift in Tail, 
Leaſe for Life, Years, or at Will, though 
there be no Clauſe of Diſtreſs in the 

9 Cy - Leaſe ; 


1974. The LAN concerning Ch. a. 
Leaſe ; becauſe: theſe Diſtreſſes are of 
common Right. Co. 1 par. Inſt. F. 204 

| #aocs. | 
Services But for Debt, Account, Treſpaſs, or 
incertain. for Reparatious, or the like, a Man 
cannot diftrain, neither can any Di- 
ſtreſs be taken for any Services which 
are not certain, 'nor can be reduced, 
or brought into any Certainty. And 
upon an Avowry, Damages cannot be 
recover d for that which neither hath 
Certainty, nor can be reiluced to Cer- 
taiaty. Dr. & St. l. 3. c. 4,8. 
Incertairiy Nevertheleſs (altho' it be a Para- 
reduced to dox) in ſome Caſes there may be a 
Certamly. Certainty in an Incertainty : As for 
a Man to hold of his Lord to ſhear 
all his Sheep depaſturing within the 
Lord's Manor; and this is certain e- 
nough, aithough the Lord hath not 
always a certain Number of Sheep, 
but ſometimes a greater Number, and 
ſometimes a leller; yet this Incertainty, 
being reduced to the Manor which is 
certain, the Lord may diltrain for. And 
a Diltreſs is inſeparably incident to every 


dervice that may be reduced to Cer- 


tainty. 8 
Surjluſage If there be Lord and Tenant, and 


Kenn the Tenant pay the Lord a greater 1 


Rent than is due to him, and that 
voluntarily 
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Ch. 3. Landloꝛds and Tenants. 


voluntarily without Coercion or Di- 


ſtreſs; in this Caſe the Lord having 


gained Seiſin, may diſtrain for ſuch 
Surpluſage of Rent, and the Tevant 
cannot avoid it upon the Lord's A- 
vowry, becauſe of the Seiſin of the 
Rent : But in ſuch Caſe he may have 
his Remedy by a Writ of Ne injuſte 
wexes upon the Statute of Magna 


Cheri e. 1 B. ii 


Juſt. f. 25. 
But note; This Rule holdeth not in Exceptich 


the Caſe of a Succeſſor or Iſſue in Tail, 
for they may avoid ſuch Incroachment 
in an Avowry ; or if the Incroachment 
be of another Nature than the Service, 
if that it be gained by Coercion of Di- 
firefs, in ſuch Caſe the Tenant may 
avoid ſuch Seihin in an Avowry. Co. 


2 #. 3s. 


A Rent-charge was granted for Rent- 
Years, witha Nomine Pænæ and Clauſe arge. 


of Diſtreſs, if it were not paid at the 
Day, and the Rent was behind and 
the Years incurred, and it was moved, 
if the Grantee might diſtrain for the 


Nomine Pœnæ, the Years being incur- Noming 
red? And the Opinion of the whole Pens 


Court was, That he could not d:- 
itrain for the Nomine Pena, for that 
did depend on the Rent, and the 
14. Diſtreſs 
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Fore ſtal- 
ing the 


Way. 


Novel 


Diſſeiſin. 


Heriots. 


The LA WS concerning Ch. 4. 


Diſtreſs was gone as to both. Paſch. 


19 Jac. in C. B. Tatter and Fra; 


Caſe, Minch, Rep. f. 7 IE 
If an Horſe or Beaſt come into a 

Man's Ground as an Eſtray, he may 

not work them ; neither may a Man 


work a Diſtreſs, for he hath neither 


Property or Poſſeſſion in Wink 3 but 
if a Man hath an Horſe, Ox or Cows 


in Pawn, he hath a ſpecial Property in 
them, and may work and uſe them in 


ſuch Sort as the Owner may do. Ouen's 


Ke p. f. 123. Cro. 2. par. F. 148. 


If the Tenant foreſtall the Way with 
Force and Arms, and threaten in ſuch 
Manger that the Lord dares not come 
to demand or diſtrain for the Rent; or 


if there be no Diſtreſs on the Ground, 


nor none ready to pay the Rent, then 
in this Caſe the Lord may have a Writ 


of Novel Diſſeiſin againſt the Tenant, 
and recover his Rent and Arrearapes : 


And if the Rent be behind another 
Time, he may have a Rediſſer ſin, and 
recover double Damages. Co. Lit. 153. 
6. 161. b. Fleta, I. 1. c. 42. Noy's Max. 


. - 

Alſo for Heriot-Service the Lord may 
diſtrain or feiſe; but for Heriot-Cu- 
ſtom he cannot diltrain, but may ſeiſe. 
Dr. & St. f. 75. 

| | Tenant 


£24 
33 
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Lit. Rep. 33» 35. 


which the Grantor may diſtrain. 2 


mence on the Determination of ano- 


Tenant to pay a Heriot-Beaſt, or 
5 I. at the Election of the Leflor. 

A Bailiff may not diſtrain for ſuch 
Heriot before the Leſſee hath declared 
his Ele&ion, though the Leſſor may. 


An Heriot ſhall go with the Rever- 
ſion as well as the Rent, and for 


Saund. 166. Vide antea. 
Alſo it ſeems that a Bailiff, where Tenden. 
a lawſul Tender of Rent has been re- 
fuſed, may not diſtrain without the 
Command of the Leſſor. Lit. 34. Vide 
ibid. 65. „ 5 
Where a Leaſe is made to com- Heriot. 


ther, if the new Leſſee dies before the 

Term commences, it's ſaid the He- 

riot reſerved ſhall not be due. 1 Vent. 

91. 2 Saund. 165. 2 Keb. 677. 1 Sid. 
37. | 

1 If a Man hath Common without Common. 

Number, yet ke ought not to ſur- 

charge the Soil, but that the Lord 

may bave the Common alſo. 1 Saund. 

b g 
1 if a Tenant overcharge the Surcharg 
Soil where he has Common without ed. 
Number, the Lord may diſtrain him, 
but an Admeaſurement does not lie. 

2 1 If 
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If a Stranger put his Cattle into the 
Common, a Commoner may diſtrain 
them, but in the Avowry he ought to 
ſhew Damages. 2 Lev. 252. 3 Lev. 104. 
And that the Landlord of a Common 


cannot put in the Cattle of a Stran- 
ger. 1 Lutw. Rep. 107. See rs, 


Ch. 7. 


Leaſe end> Though a Man may not diſtrain for 


nd Rent after the Leaſe is ended, norout 
of the Premiſſes, (except in ſome ſpe- 
cial Caſes) nor in the Night unleſs 


| Executors for Damage-feſant : Yet the Execu- 


may. tors or Adminiſtrators of him who 
had Lands in Fee, or Fee-Tail, or for 


Life, may either have an Action of 


Debt againſt him that ſhould pay it, 
or diſtrain for it; and ſo may the Huſ- 
band after the Death of his Wife, his 
| Execntors or Adminiſtrators, and he 
which hath Rent for another's Life, 
for the Arrearages after his Death, 


Grants. The Graritee of a Reverſion may 
diſtrain for an Heriot. 2 Sund. 166. 
Bean If the Beaſts ens into any 


eſcape. Ground, and the Lord diſtrain them 
for Rent, the Diſtreſs is good. Idem 
289, 290. And that 'tis not material 
whether they were Levant or Cou- 

chant, or not. See after, 


Wbere 
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Where Cattle eſcaped out of a Cloſe Want of 
next adjacent ; adjudged, that they Fences. 
might be diſtrained for Rent, altho”- 
they eſcape through Default of the 


| Fences which the Party diſtraining 


ought to have repaired. Id. 289. 
A Lord of the Soil may Aiſtrain for Soil da- 


va ge-fe ſant, although he have no maged. 
iutege in the Herbage, for there may 


be other Damages beſides eating the 
Graſs. Idem 3 28. - 

A Man puts Cattle into my Paſture Cale de- 
for a Week, and afterwards I give pafuring. 
him Notice chat T will keep them no 
longer, and he will not fetch them 
away; I may then diftrain them Da- 


 mage-feſant.. Nos Max. 33. 


If a Man takes Cattle Damage-fe- py, 
ſant, and as he is driving them to «ubere. 
Pound, they run into the Yard or 
Houſe of the Man that owns them, 
and he refuſes to let them out again, 
he that diſtrained them may have a 
Wrir of Reſcous againſt the Owner of 


the Beaſts for ſo doing, 


If a Landlord come to diſtrain for ere not. 
Rent, and ſee the Cattle, and the 


* Leflee or his Servants drive them out 
of his Fee, he cannot have a Writ of 


Reſcous becauſe the Cattle were not 


in his Poſſeſſion: But he may follow 


after 


9 Der 
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Cauſe to 
be ſbe vn. 


| Reſeue 


lawful. 


another Man's Grou | 
Rent, but not for Damage: Feſant; for 


The LAIWS conterning Ch. 4; 


after them, and mw them in 
t being for 


they muſt be taken Damage- -ſant, 
that is, doing Damages. Co. 1 par. 


Inſt. f. 161. Tha 
If a Man- diſtrain Grads. and de- 


clare not the Cauſe or Reaſon where- 
fore he doth it, if they be put in a 


Houle, the Owner may break the 
Houſe and take them out. Clayton's 
Rep. p. 64. pl. 111. 

Or if a Man diſtrain Goods with- 
out Cauſe, the Owner may reſcue 
them; but if they be pounded, he 


cannot break the Pound and take them 


out, becauſe they are tben in the Cu- 
ſtody of the Law. 


But if he find the Pound Door un- 


lock d, he may take them out 


General 


Probibi- 
1 


Exception, 


Altho* there be a general Prohibi- 
tion in the Laws of England, That it 
ſhall not be lawful for any Man to en- 
ter upon the Freehold or Poſſeſſion of 
another, without Permiſſion and Au- 


thority of the Owner, or of the Law ; 


yet this is not without Exception. 
For if a Man drive Beaſts along the 


| Highway, and the Beaſts run into any 
Man's Corn or Graſs, and he that dri- 


veth them goeth after them into the 
Grounds 


Ch. 4. Landlozds and Tenants. 187 


4. 
in Grounds to fetch them out, he may 
3 juſtify that Entry into the Grounds to 
or fetch them out. Dr. & St. I. 1. c. 10. 
tt, Alſo hindring the carrying of a law- Homicide 
r. ful Diſtreſs, is a Provocation to make 
5 killing no more than Homicide. 1 
e- Pen. 216. the Caſe of Goff, Collector 
e- of Chimney- Money. 
2 The Court held, That Cattle dri- Cattle dri. 
he | ving to a Market, and put into Pa- 9 10 4 
18 ſture by the Way, were not Privileged 2 
from gs diſtrained; for 'tis by the 
h- Statute of Mall ridge, That Beaſts 
ue cannot be diſtrained in the Highway, 
he and not by the Common Law. 2 Vent. 
m | Fo. 3 Lev. 260. 
u- Where one holds. a third Part of Licence, 
certain Land, and another two Third 
n- Parts of the lame Land undivided, he 
who hath the one Part cannot diſtrain 
di- the Cattle which were put in by Li- 
it cence of him who hath the two Parts. 
n- A414. 228, 283. Hob. 80, 103. 
of If a Man make a Feoffment, and Upon 4 
u- that in Fee by Indenture reſerving a Feoffment. 
v; Rent, he cannot diſtrain for that 
Ruent, uvlefs a Diftreſs be expreſly re- 
he ſerved; and if the Feofiment be made 
ny without an Indenture relerving Rent, 
ri- | that Reſervation is void in the Law: 
ne And the like La- is where a Giſt in 


"th 
1 
. 
* * 
1 38 
_— 

* 
1 


Clauſ; of 


The LAs concerning Ch. 3. 
Tail, or a Leaſe for Term of Liſe is 
made, the Remainder over in Fee; re- 
ſerving a Rent, that Reſervation is 
void in the Law. 

Alſo, if a Man ſeiſed of Land for 
Term of Life granteth away his whole 
Eſtate, reſerving a Rent, that Reſer- 
vation is void in the Law, without it 
be by Tndenture : And if it be by In- 
denture, he ſhall not diſtrain for the 
Rent, without a Clauſe of Diſtreſs be 
reſerved. Dr. & St. J. 2. c. 9 

Alſo if a Man makes a leaſe at Mi- 


| ferved at chaelmas for a Year, reſerving a Rent 
Ratte. Payable at the Feaſt of the Annun- 
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ciation of our Lady and St. Michael 
the Archangel; in this Caſe he may 
diſtrain for the Rent due at our La- 
 dy-Day, but not for the Rent due at 
Michaelmas, becauſe the Time will 
be expired. Mid. 

But ſee after the late Acts. Yet if 
a Man make a Leaſe at the Feaſt of 
 Chriſimas, for to endure to the Feaſt 
of Chriſtmas next following, viz. for 
a Year, reſerving a Rent at the afore- 
ſaid Feaſts of our Lady-Day and Mi- 
chaelmas; in this Cafe be fhall diſtrain 
for both the Rents as long as the 
Term continues, that is to ſay, till the 
aforeſaid Feaſt of Chriſtmas. Tbid. 

And 


And if a Man have Lands for Term Reverfion 


of Life of J. N. and makes a Leaſe fefermineds 


for Term of Years, reſerving a Rent, 
the Rent is behind, and J. N. dieth ; 
there he ſhall not diftrain. becauſe- his 
Reverſion is determined. 141d. | 

And if a Town or Pariſh be a- 4ſe[ment 
merced, and the Neighbours by Af- un, 


ſent aſſeſs a certain Sum upon every 


Inbabitant; and agree, That if it be 
not paid by ſuch a Day, that certain 
Perſons Rhee Anne ipnedfhal] diſtrain; 
in this Caſe, the Diſtreſs is lawful, 
Ibid. 

If there be Lord and Tenant, and Nen. Seck. 
if the Tenant do hold of the Lord by 
Fealty and Rent, and the Lord dork 
grant away the Fealty, and reſerve the 
Rent, and the Tenant attorneth; in 
this Caſe he that was Lord may not 
diſtrain for the Rent, for it is become 


à Rent- Seck. Tbid. 


But if a Man make a Gife | in Tail to Upon 4 
another, reſerving Fealty and certain Ct in 
Rent, and after that he granteth away 7 
the Fealty, relerving the Rentand the 
Reverſion to himſelf ; in this Caſe, he 
ſhall diſtrain for the Rent, for the 
Grant of the Fealty is void; for the 
Fealty cannot be ſevered. from the 
e Ibid. 

Alſo 


Difreſs 


184 The LAWS concerning Ch. 4. 


Upon an Alſo if a Rent be aſſigned to make 


Aenment à Partition or Aſſignment of Dower 


of Rent. Equal, he or ſhe to whom that Rent 


is aſſigned may diſtrain. And in all 
theſe Caſes aforeſaid, where a Man may 
diſtrain, he may not diftrain in the 
Night; but for Damage-feſant, that is 
where he finds Beaſts doing Hurt in 
his Ground, he may diſtrain them 
Night or Day when he finds them ; 
but for Waſte, Reparations, Accounts, 


or for Debts upon Contracts, or ſuch | 


like, no Man can lawfully diſtrain. 


Amends If Beaſts be diſtrained Damage-fea- 


Fendered. ſant, Tender of ſufficient Amends makes 


the Diſtrainer liable to Damages for 


| Detainer, though not for the Diſtreſs. 


Lit. Rep. 34. Vide c. 5. 


1 


Pond. Miles in the ſame County; for if he 
impounds them in a Pound Overt, he 
ſhall anſwer for them. Co. Lit. 47. b. 
If a Horſe leaps over the Pound, it 
muſt vos be is not lawful for the Perſon diſtrain- 


tied in an ing to tie him there notwithſtanding ; 


pen Pound. for if the Horſe receive any Damage, 
the Owner may have an Action of 
Treſpaſs, according to 27 A. 64. 

TL where 


If a Man diſtrain dead Goods which 


gled himſelf. 


Ch. 4. Landloꝛds and Tenants. 185 
where a Horſe having leaped over 


the Pound three Times, was after- 
wards tied to a Poſt there and ſtran- 


Where one abuſes a Diſtreſs, he is He uud a: 


a Treſpaſſer ab initio, and therefore buſes a Di- 


if in Treſpaſs the Defendant juſtifies ſre/s is a 
nomine diſtrictionis, the Plaintiff may TO 
ſhew an Abuſe and it is no Depar- | 


ture, but makes good his Declaration. 


uo B. Salk. 22 I. ; . 6, 

One who was not a common Car- Soo ir 4 
rier undertook to carry Goods from — 1 
London to Birmingham ; and at Bir- JC. 


mingham put the Goods with the diſtrain d. 


- 


Gargrave v. Smith, Hill. 2 M. & A. 


Waggon into his Barn, where they 


continued two Nights and a Day, and 
then the Landiord came and diſtrained 
them for his Rent. Reſolv' per Cur 


| That where Goods are deliver'd to any 


Perſon exerciſing a publick Trade or 


Employment, to be carried, wrought 


or managed in the Way of his Trade 
or Employ, they are for that Time 
under a legal Protection and privi- 
leg'd from Diſtreſs for Rent: And 
it was further reſolv'd, That any one 


_ undertaking for Hire to carry the 


Goods of all Perſons indifferently, is 
as to this Privilege a common Carrier, 
| . for 


186 The LAIWS concerning Ch. q, 


for the Law gives this Privilege in re- 
ſpect of the Trader, and not in re- 
ſpect of the Carrier. Gisburn v. Hurſt, 
Hill. 8 Anne, B. C. Salk, 49. 
pere Where Cattle eſcape into a Man's 
Cattle may Lands through Default of the Leſſor 
a veg or his Tenants, in not making up the 
Levant Fences, they cannot be diſtrain'd for 
and Couch- Rent z2rrear for ſuch Lands until the 
ant, and "Owner have Notice, or until they have 
where not. been Levant and Couchant. Lutwych 
1578. Kemp. v. Cruwes: But where 
Cattle eſcape by' Default of their 
Owner, and are Treſpaſſers, they may 
be diſtrain'd for Rent, before they are 
Levant and Couchant, or before the 


Owner has Notice of their being up- 


on the Lands. . 


But whether the Lord or the Gran« | 


tee of a Rent-charge may not diſtrain 
the Cattle of a Stranger that have 
_ eſcap'd into Lands out of which ſuch 
Rent is iſſuing, before they have been 


levant, Tec. altho' there was a Deſect 


in the Fences. Vide Lutwyche 1579. 
where it ſeems to be admitted. 

Note; It ſeems Goods and the Tools 
of a Man's Trade are diſtrainable for 
a Duty ariſing by Act of Parliament, 
tho' not for Rent, or Amercements, or 


other Duties due by the Common Law. 


2 Show. 127. Sed Quare, 
An 
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An AR made in the Second 


Year of the Reign of King 
Milliam and Queen Mary, for 

enabling the Sale of Goods 

diſtrained for Rent. 


T7 Hereas the moſt ordinary and Defe# of 


, * on ready Way for Recovery of A. former 


rears of Rent is ly Diſtreſs ; yet ſuch Laws. 


Diſtreſſes not being to be jold, but only 
detained as Pledges for inforcing the 
Payment of ſuch Rent, the Perſons di- 


flraining have little Benefit thereby, 


For the Remedying thereſ, be it en- Remedy 
acted and ordained by the King and © b 
Queen's moſt excelent Maeſtia, by au, 
with the Advice and Conſcat of theLords 
Spiritual and Temporal, and Commons 
in this preſent Parliament aſſembled, 
and by Authority of the ſame, 

That from and after the firſt Day of Goods and 
June in the Tear of our Lord Ons thou- Chatiels 
aud fix hundred and ainety, that where *:ſfraimned 
any Goods or Chattels jhall be diſtrained 7 * 
for any Rent reſerved and due upon any 
Demiſe, Leaſe or Contract whatſoever ; 
and the Tenant or Owner of the Goods If not re- 
fo diſtrai ned, ſhall not within five Days Plevled 
next after ſuch Diſtreſs taken, and No- — 
tice thereof ( with the Cauſe of fuch Nice: 

Taking, 
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Taking) leſi at the Chief Manfion- Houſe 
or other moſt notorious Place on the Pre- 
miſſes, charged with the Rent diſtrained 
for, replevy ihe ſame, with ſufficient Se- 
"x curity to be given 10 the Sheriff, accord- | 
| How Mey ing to the Lau; that then in ſuch Caſe 
may be ah. after ſuch Diſtreſs and Notice as afore- 
* Said, and Expiration of the ſaid Five 
Days, the Perſon diſtraining ſhall aud may 
with the Sheriff or Under- Sheriff of the 
County, or with the Conſtable of the Hun- 
dred, Pariſh or Place, where ſuch Diſtreſs 
Hall be taken (who are hereby required to 
be aiding aud aſſiſting therein) cauſe the 
Goods and Chattels ſo diſtrained to be ap- 
By two Praiſed by two ſworn Appraiſers, (whom 
ſworn Ap- ſuch Sheriff, Under-Sheriff or Conſtable, 
praiſers. are hereby impowered ro ſwear to ap- 
praiſe the ſame truly, according to the 
beſt of their Underſtandings) aud after 
ſuch Appraiſement ſpall and may tawfully 
ſel the Goods and Chattels fo diſtrained, 
for the beſt Price that can be gotten for 
the ſame, towards Satisfaction of the 
Rent, for which the faid Goods and Chat- 
tels ſhall be diſtrained, and of the Charges 
bins of ſuch Diſtreſs, Appraiſement and Sale, 
the Over- leaving the Overplus (if any) in the 
plus. Hands of the ſaid Sheriff, Under- She- 
riff or Conſtable, for the Owner's Uſe. 
As to Con And whereas no Sheaves or Cocks of 
and Hay. Corn looſe, or in the Straw,or Hay, * any 
arn 


+» 
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Barn or Granary, or in any Hovel, 


Stack or Rick, can by the Law be diſtrain- 


ed, or otherwiſe ſecured for Rent, where- 
by Landlords are oftentimes cozened and 
deceived by their Tenants, who ſell their 
Corn, Grain and Hay, to Strangers, and 
remove the ſame from the Premiſſes 
chargeable with ſuch Rent, and thereby 


avoid the Payment of the ſame. . 

Be it further enatted by the Authority 
aforeſaid, that for remedying the ſaid 
Practice and Deceit, it ſhall and may, 


from and after the ſaid Firſt Day of 


June, be lawful to and for any Perſon 


or Perſons having Rent arrear, and due How Corn 


upon any ſuch Demiſe, Leaſe or Contract and = 
may e 
ſeized and 


| . eured 
or in the Straw, or Hay, lying or being eres 


in any Barn or Granat, or upon any Ho- found. 
vel, Stack or Rick, or otheruiſe, upon 


as aforeſaid, to ſeize and ſecure any 
Sheaves or Cocks of Corn, or Corn looſe, 


any Part of the Land or Ground charged 
with ſuch Rent, and to lock up or detain 
the ſame in the Place where the ſame 


Hall be found, for and in the Nature of 
4 Diſtreſs, until the ſame ſhall be reple- As a Di- 
died upon ſuch Security to be given as Hreſi till 
aforeſaid ; and in Default of replevying Hlevied. 


the ſame as aforeſaid, within the Term 


aforeſaid, to ſell the ſame after ſuch Ap- 


praiſement thereof to be made, ſo as ne- 
vertheleſs ſuch Corn, Grain or Hay, Jo 


4 diſtrained, 
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Rent ts 


diſtrained, as aforeſaid, be not removed 


by the Perſon or Perfons — to 


the Damage of the Owner thereof, 


out 
Not to be of the Place where the ſame 


ſhall be 


removed found and feiſed, but be kept there (as 
2 impounded) until the ſame ſball be re- 

* plevied, or fold, in Default of replevying 

the ſume within the Time aforeſaid. _ 

InCaſe f And be it further enacted by the Au- 
ee o Verity aforeſaid, That upon Pound- 
Reſcous, Breach or Reſcous of Goods or Chattels 


diſtrained for Rent, the Perſon or Per- 


ſons grieved thereby ſhall in à ſpecial 
The Party Action upon the Caſe, for the Wrong 
Mall reea- thereby ſuſtained, recover his and their 


ver treble 


Reſcous or Pound- Breach, any or either 
of them, or againſt the Owner of the 


Goods diſtrained, in Caſe the ſame be 


afterwards found to have come to his 
Uſe or Poſſeſſion. = 

Provided always, and be it further 
enacted, that in Caſe any ſuch Diſtreſs 
and Sale as aforeſaid, ſhall be made by 
Virtue or Colour of this preſent AE for 
Rent, pretended to be arrear and due 


where in Truth no Rent is arrear or due 


If Goods be to the Perſon or Perſous diſtraining, or 


diſtrained to him or them in whoſe Name or Names, 
and ſold 


eubere no 


aforeſaid, that then the Owner of ſuch 
4 | Gocas 
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treble Damages and Coſts of Suit againſt 
and Coſts, the Offender or Offeuders in any ſuch 


or Right, ſuch Diſtreſs ſhall be taken as 


tence 
s Vet n 
they 


. Cy. 4. Landlows and Tenants. 


4 Goods and Chattels diſtrained and ſold 
o | 4; OO his Executors or Admi- 


it iſtrators, ſball aud may by Action of TheOwnes 
be 2 or upon the Caſe,1 to be broug bt mo reco- 
15 againſt t he Perſon or Perſons jo iftrain- ve _ — 
e- ing, any or either of them, his or their full Ce. 


19 Executors or Adminiſtrators, recover 
| double the Value of the Goods or Chat- 


1 tels ſo diſtrained and ſold, a with. 


d- Þ 7:41 Coſts of Suit. 


„An Oath to be adminiſtred to 
a: = Appraiſers of the r 
Gy 


YU ball well and "W'Y — 
to the beſt of your Underſtanding, 


| £209 Sight aud Confideration. 


Upon this Act ſome have made 
| theſe Obſervations, viz. by the la- 
ter Clauſe of this Act it ſeems, That 
if Goods be diſtrained upon Pre- 
| tence for Rent where none is due, 


appraiſe the YT — Chattels of H. 
K. diſtrained on for Rent by O. P. of 
which Goods and Chattels you ſhall haue 


So help you GOD. | 


| yet no Action lies by this Act unleſs. 
: they were alſo {old as well as di- 
| . | 


1917, 


Obſarua- 
tions. 
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Corn, c. 


Tender of 
Rent, &c, 


Removed 
when. 
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ſtrained; ſo that the Party muſt not 

in this Caſe replevy his Goods, if he 

intend to take the Benefit of this AR. 
But he may replevy them, or let 


"them lie, and have the Benefit of the 


former Law. 

So the Party diſtraining Corti and 
Hay, and keeping it upon the Place 
under Pretence of Rent, is liable as 


formerly to an Action and Damages, if 


he cannot juſtify that Rent was then 
due; and if he can, he may detain 


them there, till replevied or ſold, by 


Virtue of this Act. 

And yet it ſeems, that * Ap- 
praiſement of the Corn or Hay, and 
Tender of the Money, and reaſonable 


Charges by ſome Perſons willing to 
buy the ſame; he may not detain the 


Corn or Hay longer in the Barn, Gra- 
nary, Hovel, c. for this would be 
great Prejudice to the Owner, if the 
Party diſtraining may ſell them, after 
Appraiſement, when and to whom he 
will. Sed quare. 

The Words are, Be not removed to 
the Damage of the Owner thereof, This 


might have been enough, if the Party 


diſtraining had Right, he is bound to 
take Care of Damage, 


But 


] 


Ch. 4. Landlozds and Tenants, 


But it ſeems the Corn and Hay 
mult not be removed; for the follow- 
ing Words are, e 


But be kept there (as impounded) 
until the ſame ſhall be replevied or 
ſold within the Time aforeſaid ; that 


is, after the Appraiſement. And it is 


the Party diſtraining that. ſhall and 
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may cauſe them to be appraiſed, after 


hve Days Notice: But quere, when 
or how ſoon after? See the following 


Anne Regine, for the better 


8 Security of Rents, and to pre- 


By an Act made Anno oftano 


vent Frauds committed by 


'Tenants, 


T is enacted, That from and after the 

Firſt Day of May, 1710. No Goods 
07 Chattels whatſoever lying or being in 
or upon any Meſſu age, Lands or Tene- 


Rent to be 
paid before 
Goods ſhall 
be taken in 
Execution. 


ments, which are or ſhall be leaſed for Life 


07 Lives, Term of Tears,at Mill, or other- 
wiſe, bull be liable to be taken by Virtue 


| of an) Execution on any Pretence what- 
| Jozver, unleſs the Party, at whoſe Suit 


the ſaid Execution is ſued out, ſhall be- 


cittion 


fore the Removal of ſuch Goods from off 
| the ſaid Premiſſes, by Virtue of ſuch Exe- 


* 
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Not to ex- 
ceed one 


Year's 


Rent. 


Diſtreſs 

thou 4 

* 
emoval 


7 Goods „ 
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cution or Extent, pay to the Landlord of 


the ſuid Premiſſes, or his Bailiff, all fuch 
Sum or Sums of Money as are or ſhall be 
due for Rent of the ſaid Premiſſes at 
the Time of the Taking ſuch Goods or 
Chattels by Virtue of ſuch Execution, 
Provided the ſaid Arrears of Rent do 


not amount to more than one Vear"s Rent; 


and in Caſe the ſaid Arrears ſhall exceed 
one Lear, Rent, then the ſaid Party, at 
whoſe Suit ſuch Execution is ſued out, 


paying the ſaid Landlord or his Bailiff 


one Teav's Rent, may proceed to execute 
his Judgment, as he might have done 
before the making of this Act: And the 
Sheriff or other Officer is hereby im- 
powered and required to levy and pay 
to the Pluintiff, as well the Money ſo 
paid for Rent, as the Execution-Money, 

Aud that in Caſe any Leſſee for Life 
or Lives, Term of Tears, at Mill, or other- 
wiſe, of any Meſſuages, Lands or Tene- 
ments, upon the Demiſe whereof any 
Rents are or ſhall be reſerved or made 


payable,ſhall from and after the firſt Day 


of May, fraudulently or clandeſtinely, con- 
vey or carry off from ſuch demiſed Pre- 
miſſes his Goods or Chattels, with Intent 
to prevent the Laudlord or Leſſor from 
diſtraining the ſame for Arrears of ſuch 
Rent ſo reſerved as aforeſaid : It ſhall aid 
may be lawfal to and for Juch ene 

| | Land- 


Ch.q- Landlowds andTenants, 


Landlord,or any Perſon or Perſons by him 


. for that purpoſe lawfully impowered, 


within the Space of five Days next en- 
ſuing ſuch conveying away, or carrying 
off ſuch Goods or Chattels as aforeſaid, 
to take and ſeize ſuch Goods and Chattels 


1 


1 
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where-ever the ſame ſhall be found, as a 


Diſtreſs for the ſaid Arrears of ſuchRent; 
and the ſame to ſell or otherwiſe diſpoſe 


by ſuch Leſſor or Landlord, in and upon 


ſuch demiſed Premiſſes, for ſuch Arrears 


of Rent; any Law, Cuſtom, or Uſage to 
the contrary in any wiſe notwithſtanding. 


oy in fuch Manner, as if the ſaid Goods 
and Chaitels had actually been diſtrained 


Provided nevertheleſs, That nothing Exception 
in this Act contained ſhall extend or be of Sale 
conſtrued to extend, to impower ſuch Leſ- Bonafide. 


for or Landlord to take or ſeize any 


Goods or Chattels as a Diſtreſs for Ar- 
rears of Rent, which ſhall be ſold Bona 


fide, and for a valuable Confideration, 
before ſuch Seizure made. 
And that whereas no Aion of Debt 


* 


Actions a. 


lay againſt a Tenant for Life or Lives, gainſt Te- 


for any Arrears of Rent during the Con- 
tinuance of ſuch Eſtate, tis enacted, that 
it ſhall and may be lawful for any Perſon 
or Perſons having Rent in Arrear, or due 


nants for 


Life, &C- 


upon any Leaſe or Demiſe for Life or 


Lives, to bring an Action of Debt for 
ſuch Arrears of Rent, in the ſame Man- 
| | K . er 
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ner as they might have done in Caſe ſuch 
Rent were due and reſerved upon a 


' Leaſe for Tears. 


Diſtreſſes - And that all Diſtreſſes to be made as ys 
bow liable aforeſaidiſball be liable to ſuch Sales, aud 4 
to Sale. in ſuch Manner, and the Monies ariſing af 
by ſuch Sales to be diſtributed in like = 
Manner, as ly an Ad made in the Se- 5 
cond Tear of the Reign of their late 7 
Majeſties King William and Queen wi 
Mary, (intituled, An Act for ena: a4 
bling the Sale of Goods diſtrained for fla 
Rent, in Caſe the Rent be .not paid N 
in reaſonable Time,) :s in that Behalf H. 
directed and oppointed. * 
Remedy a- And that whereas Tenants Pur auter N 
gainſt Te- vie (that is, for Life of another Perſon) * 
narts bold- and Leſſees for Years, or at Will, fre- jet 
ing over quent lj hold over the Tenements to them Ba 
_ _ demiſed, after the Determination of ſuch 77 
N Leaſes. And whereas after the Determi- _ 
nation of ſuch or any other Leaſes, no Di- 1750 
ſtreſs can by Law be made for any Ar- = 

rears of Rent, that grew due on ſuch re- 
ſpeclive Leaſes before the Determination a 
thereof; tis enacted, That it ſhall and mi 
may be lawful for any Perſon or Perſons, Ye: 
having any Rent in arrear, or due upon it 
any Leaſe for Life or Lives, or for Tears, Pla; 
or at Will, ended or determined, to di- ſuit 
ſtrain for ſuch Arrears after the Determi- Suit 
uation of the ſaid reſpeftive Leaſes,in the hw 


1 ſame 


Mi- 
2 the 
ſame 


* 
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ſame Manner as they might have done, 


if ſuch Leaſe or Leaſes had not been 
eaded or determined. | 


Provided that ſuch Diſtreſs be made At what 
within the Space of fix Calendar Months Time. 


| after the Determination of ſuch Leaſe, 


and during the Conti nuance of ſuch 
Landlord's Title or Intereſt, and du- 
ring the Poſſeſſion of the Tenant from 
whom ſuch Arrears became due. 


But that nothing in this Aft contained Saving to 


ſhall extend, or be conſtrued to extend, to ber Maſe- 
let, hinder or prejudice her Majeſty, her [Ys 
Heirs or Succeſſors, in the leuvying, reco- 

vering or ſeizing any Debts, Fines, Pe- 

nalties or Forfeitures, that are or ſhall 


be due, payable or anſweruable to her Ma- 
jieſty, her Heirs or Succeſſors, but that it 


ſhall and may be lawful for her Majc- 
ſty, her Heirs and Succeſſors, to levy, re- 
cover and ſeize ſuch Debts, Fines,Penal- 
ties and Forfeitures, in the ſame Manner 
as if this Act had never been made. 


Note; By an Act of Parliament 17 Car. 2. 
made at Oxford, in the Seventeeth cap. 7. 
Year of King Charles the Second, 
it is enacted, That whenſoever any 
Plaintiff in Replevin ſhall be non- Plainrif 
ſuit before the Iſſue joined in any vonſuited. 
Suit of Replevin, by Plaint or Writ 
lawſully returned, removed, or de- 


3 pending 


Suggeſtion. 


Mrit of In- 
quiry to 
the & beriff. 


Notice. 


Value. 
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pending in any of the King's Courts 
at Meſtminſter; That the Defendant 


making a Suggeſtion in Nature of an 


Avowry or Cognizance for ſuch Rent, 
to aſcertain the Court of ſuch Cauſe 
of Diſtreſs; then the Court upon his 
Prayer ſball award a Writ to the 
Sheriff of the County where the Di- 
ſtreſs was taken, to enquire by the 
Oaths of twelve good and lawful 
Men of his Bailiwick, touching the 
Sum in arrear at the Time of ſuch 
Diſtreſs taken, and the Value of the 
Goods or Cattle diſtrained; and up- 
on fifteen Days Notice given to the 
Plaintiff or his Attorney in Court, of 
the fitting of ſuch Inquiry, the She- 


riff may enquire of the Truth of ſuch. 


Matters contained in the Writ, by 


the Oaths of twelve Men, Cc. And 


upon Return of the Inquiſition, the 
Defendant (that is, he that diſtrained) 
ſhall have Judgment to recover a- 
gainſt the Plaintiff the Arrearages 
of ſuch Rent, in Caſe the Goods or 
Cattle diltrained ſhall amount un— 


to that Value; and in Cale they 


ſhall not amount unto that Value, 
then ſo much as the Value of the 
ſaid Goods and Cattle ſhall amount 
unto, together with his full 2 

| a 
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of Suit, and ſhall have Execution there- 
upon by Fieri facias, or Elegit, or 
otherwiſe, as the Law ſhall require. 

And in Caſe ſach Plaintift ſhall be 

nonſuit after Cognizance or Avowry 

made, or Iſſue joined, or if the Ver- Verdi 
dict ſhall be given againſt ſuch Plain- againſt the 
tiff, then the Jurors that are impa- Plaintiff, 
nelled or returned, to enquire of ſuch . 
Iflue, ſhall at the Prayer of the De- 

fendant enquire concerning the Sum 

of the Arrearages, and the Vaiue of 

the Goods or Cattle diſttained : And 
thereupon the Avowant, or he that 

makes a Conuſance, ſhall have Judg- 

ment for ſuch Arrearages, or ſo much 
thereof as the Goods and Cattle a- 

mount unto, together with his full 

Coſts, and ſhal! have Execution ct 
the ſame as aforeſaid. | 

And if the Judgment in any of F,gpmn 
the Courts aforeſaid be given upon ten a De. 
Demurrer for the Avowant, or him murrer. 
that maketh Conuſance for any Rent, 

the Court ſhall, at the Prayer of the 
Defendant, award a Writ to enquire 
of the Value of ſuch Diſtreſs; and 

upon the Return thereof, Judgment 

ſhall be given for the Avowant, or 

him that makes Conuſance as afore- 

ſaid, for the Arrears alledged to be 

=” be- 
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be behind in ſuch Avowry or Conu- 
ſance, if the Goods or Cattle fo di- 


rained ſhall amount to that Value; 


and in Caſe they ſhall not amount to 
that Value, then for ſo much as they 
amount unro, together with his full 
Colts of Suit, and have Execution 
thereof as aforeſaid. 

Second Di- And in all Caſes aforeſaid, where 


| Preſs for the Diſtreſs is not of the Value of the 


e Reſi- 


5 Rent Arrear, there the Party to whom 


theſe Arrearages are due, his Executors 
or Adminiſtrators, may from Time to 
Time diſtrain again for the Reſidue of 
the faid Arrears, which formerly a 
Man could not do, for he might not 
diſtrain twice for ove Rent; for it was 


accounted his Folly, that be took not 


a ſufficient Diftreſs at firſt. But now 
by the Statute, That and ſeveral other 


Advantages are taken away from the 
Tenant. 


4K 5 By the late Act for the Amend- 
Ann. ment of the Law, 4 & 5 Anna, It is 


lawful for any Defendant or Tenant 
in any Action or Suit, or for any 
Plaintiff in Rep'evin in any Court of 
Record, with the leave of the ſame 
Court, to plead as many ſeveral Mat- 
te:s thereto as he ſhall think neceſſary 
for his Defence. 

Pro- 
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Provided, That if any ſuch Mat- Caf gives. 


ter ſhall, upon a Demurrer join'd, be 
judged inſufficient, Colts ſhall be given 
at the Diſcretion of the Court. Or if 
a Verdict ſhall be found upon any Iſſue 
in the ſaid Cauſe for the Plaintiff or 
Defendant, Coſts ſhall alſo be given in 
like Manner; unleſs the Judge who 
tried the ſaid Iſſue ſhall certify, That 
the ſaid Defendant or Tenant, or 
Plaintiff in Replevin, had a probable 
Cauſe to plead ſuch Matter, which 
upon the ſaid Iſſue ſhall be found a- 
gainſt him. See more of Replevin in 
the next Chapter. 


2 N 
we” 


e 
4 - w — * — A Ra p< — 2 we, 8 1 
. e es he, _ e Br 0 is 
P r 2 "4; 


2 


ö 4 . . — — 
* : » my" 5 — * 1 2 r * „ 2 
5 'X —̃ ⅛— BASEL IT a vai itr at - "ol 
. ² ... IE =, f 


te Ea Es 5 pare 


E. 


10 1 
een 
e e 


n 


8 . EW. = x 2 
1 x v3 7 < . 0 * 
5 * 2 . * A 5 u. 3 | - 1852 
* e 5 F ” 2 * 2 - . — & * . 2 „ nated) N 


ee 


—— 
n 
S 
DS 
et dy * <a 
( 88 95 


Ae 


. .' this - 
© bs * - ” 
— 22 % 
* 8 rere 
4 2 * by 
* 


a 
FT. ² — Eo ' 


202 . The LAV concerning Ch. g. 


Anno quarto Georgii 2 Regis. 
An Act for the more effectual 
preventing Frauds committed 

buy Tenants, and for the more 


caſy. Recovery of Rents, and 


Rencwal of Leaſes. 


1 OR ſecuring to Leſſors and Land- 
Owners their juſt Rights, and to 
prevent Frauds frequently committed by 
Tenants, be it enafted by the King's 
moſt excellent Majeſty, by aud with the 
Advice and Conſent of the Lords Spi- 
ritual and Temporal, and Commons, 
in this preſent Parliament aſſembled, 


Perſons and by the Authority of the ſame, That 
bolding 


over Lands. 5 i 


Expiration other Perſon or Perſons, who are or 
of Leaſes, ſhall come into Poſſeſſion of any Lands, 
4 . Tenements, or Hereditaments, by, from, 

es or under, or by Colluſion with ſuch Te- 


I | 
Tals. aant Or Tenauts, ſhall wilfully hold 


over any Lands, Tenements, or Here- 
ditaments, after the Determination of 
ſuch Term or Terms, and after De- 
mand made, and Notice in Iriting 
given, for delivering the Poſſeſſion 
thereof, by his or their Landlords or 
Leſſors, or the Perſon or Perſons, to 
won 


in Caſe any Tenant or Tenants for any 
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whom the Remainder or Reverſion of 


6. ſuch Lands, Tenements, or Heredita- 
il ments ſball beloug, his or their Agent 
d or Agents tbereunto- lawfully autho- 
& rized ; then, and in Juch Caſe, ſuch 
0 Perſon or Perſons, ſo holding over, ſhall, 


for and: during the Time he, ſhe, and 
they ſhall ſo hold ower,. or keep the Per- 
ſon or Perſous intitled, out of Poſſeſſion- 
of the ſaid. Lands, Tenements, and He- 
reditaments, as aforeſgid, pay. to the 
Perſon or Perſons. ſo kept out of Poſ- 
ſeſſion, their Executors, Adminiſtrators, 
or Aſſigns, at the Rate of double the 
yearly Value of the Lands, Tenements, . 
and Hereditaments ſo detained, for ſo 
long Time as the ſame are detained, . 
to be recovered in any of his Majeſty's 
Courts of Record, by: Attion of Debt, 
whereunto the Defendant or Defen- 
dants ſhall be obliged to give ſpecial 
Bail; againſt the recovering of which 
Jaid Penalty, there ſhall be ng Relief in 
Equity: gn 14 1 ad 
And whereas great. [ucouveniencies do 
frequently happen to Leſſors and Land- 
lords, in Caſes of Re-entry for Non- 
payment of Rent, by reaſon of the ma- 
ny : Niceties that attend Re-entries at 
Common Lau; aud foraſmuch as when - 
a legal Re- entry is made, the Land- 
lord or Lefſor muſt be at the Ex- 
| pence,. 


- 
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pence, Charge, and Delay, of recover- ſa 
ing in Ejeti}ment, before he can obtain IV 
the actual Poſſeſſion of the demiſed be 
Premiſſes; and it often happens, that IV 
after ſuch a Re-entry made, the Leſſee P. 
or his Aſſignee, upon one or more Bills red 
filed in a Court of Equity, not only Ya; 
holds oat the Leſſor or Landlord, by an ha 
Injunction, from recovering the Poſſeſ- w/ 
fron, but likewiſe, pending the ſaid ra 
Suit, do run much more in Arrear, PI 
without giving any Security for the ent 
Rents due, when the ſaid Re-entry ga 
was made, or which ſhall or do after- or 
wards incur : For Remedy whereof be Or 
| it enabled by the Authority aforeſaid, | Co: 
On Halfa That in all Caſes between Landlord ing 
Year's and Tenant, from and after the Twenty- the 
Rent in fourth Day of June, One thouſand ſeven pea 
| —_ 1 hundred and thirty-one, as often as it be, 
may re. en- ſpall happen that one Half Tear's Rent ang 
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deer: ſerving ſhall be in Arrear, and the Landlord be 
| . a Declara- or Leſſor, to whom the ſame is due, tert 
wine Hat) Right by Law to re-enter for the tha; 


* Ejectment. Non- payment thereof, ſuch Landlord had 
"Mi or Leſſor ſhall and may, without any eve) 
x formal Demand or Re-entry, ſerve a in 
Wis Declaration in Ejectment for the Re- and 
covery of the demiſed Premiſſes, or in if t 
3 Caſe the ſame cannot be legally ſerv- dem 
5 ed, or no Tenant be in actual Poſſeſ- in ( 


j | ſion of th: Premiſſes, then to affix the 07 t 
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' ſhall not be for the Recovery of any 


| for not confeſſing Leaſe, Entry, and 


every ſuch Caſe, the Leſſor. or Leſſors ſor in E- 


ſame upon the Door of any demiſed 
Meſſuage, or in Caſe ſuch Ejectment 


 Meſſuage, then upon ſome notorious 
Place of the Lands, Tenements, or He- 
reditaments, compriſed in ſuch Decla- 
ration in Ejectment, and ſuch affixing 
ſhall be deemed legal Service thereof, 
which Service, or Affixing ſuch Decla- 
ration in Ejectment, ſhall ſtand in the 
Place and Stead of a Demand and Re- 
entry; and in Caſe of Judgment a- 
gainſt the caſual Ejector, or Nonſuit 


Ouſter, it ſhall be made appear to the 
Court where- the ſaid Suit is depend- 
ing, by Affidavit, or be proved upon 
the Trial, in Caſe the Defendant ap- 
pears, that Half a Year's Rent was due 
before the ſaid Declaration was ſerved, 
and that no ſufficient Diſtreſs was to 
be found on the demiſed Premiſſes, coun- 
tervailing the Arrears then due, and 
that the Leſſor or Leſſors in Ejettment 
had Power to re-enter ; then, and in When Lef- 


in Ejectment ſhall recover Judgment Je ment 
and Execution, in the ſame Manner as n,, 
if the Rent in Arrear had been legally Fudg- 
demanded, and a Re-entry made; and ment, &C 
in Caſe the Leſſee or Leſſees, his, her, © 
or their Aſſignee or Aſſignees, or other 
Perſon 
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Perſon or Perſons, claiming or deriving 
under the ſaid Leaſes,. ſhall. permit and 
ſuffer Judgment to be had and recover- 
ed on ſuch Ejectment, and Execution 
to be executed. thereon, without paying 
the Rent and Arrears, together with 


full Cofts, and without filing any Bill 


or Bills for Relief in Equity, within 
Six Kalendar Months after ſuch Exe- 


cution executed 5 then, and in uch 


Caſe, the ſaid Leſſee or Leſſees, bis, 
her, or their Aſſignee or Aſſignees, and 
all other Perſons claiming and deriving 
under the ſaid Leaſe, "Pal be barred 
and forecloſed from all Relief 07 Re- 
medy in Law or Equity, other than by 
Writ of Error, for Reverſal of ſuch 


Judgment, in Caſe the ſame ſhall be 
erroueous, and the ſaid Landlord or 


Leſſor ſhall from thenceforth hold the 
ſaid demiſed Premiſſes diſcharged from 
ſuch Leaſe ; and if on ſuch Ejectment 
Perditt ſhall paſs for the Defendaut or 
Defendants, or the Plaintiff or Plain- 
ti fs ſhall be nonſuited therein, except 
for the Defendant or Defendants not 
.confeſſing Leaſe, Eutry, and Ouſter, 
then in every ſuch Caſe ſuch Defendaut 
or Defendants ſhall haue and recover 


Not to bar his, her, and their full Coſts « Pro- 
the Right wided always, That nothing herein con- 


"tained: ſhall extend to bar the Right of 
| any 
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any. Mortgagee or Mortgagees of ſuch 
Leaſe, or any Part thereof, who ſhall 
not be in Poſſeſſion, ſo as ſuch Mort- 
gagee or Mortgagees ſhall and do, with- 
in Six Kalendar Months after ſuch 
Judgment obtained, and Execution exe- 
cuted, pay all Rent in arrear, and all 
Coſts and Damages ſuſtained by ſuch 
Lefor, Perſon or Perſous intitled to the 
Remainder or Reverſion, as aforeſaid, 
aud perform all the Covenants and A- 
greements,. which on the Part and Be- 
half of the firſt Leſſee or Leſſees are 
and ought. to be performed. | 
And be it further enacted by the Au- 
thority aforeſaid, That in Caſe the Leſſees 
| ſaid Leſſee or Leſſees, his, her, or their Fling Bill 
Aſſagnee or A(ſiguees, or other Perſon i” ——_ 
or Perſons, claiming any Right, Title, an Injunc- 
or Intereſt, in Lau, or Equity, of, in, tion a- 
or to the ſaid Leaſe, ſhall, within the gainft Pro 
Time aforeſaid, file one or more Bill or 2 
„ Lau, &« 
Bills, for Relief in any Court of Equi- 
ty, ſuch Perſon or Perſons ſhall not have 
or continue any Injunction, againſt the 
Proceedings at Law on ſuch Ejettment, 
unleſs, he, ſhe, or they do or hall, with- 
in Forty Days next after a full and 
perfect Anſwer ſhall be filed by the Leſ- 
for or Leſſors of the Plaintiff in ſuch 
Eject ment, bring into Court, aud lodge 
with the proper Officer ſuch Sum and 


Sum 
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Sums of Money, as the Leſſor or Leſ- 
ſors of the Plaintiff in the ſaid Ejet- 
ment ſhall, in his, her, or their An- 
ſwer, ſwear to be due and in arrear, 
over and above all juſt Allowances, 
and alſo the Coſts taxed in the ſaid 
Suit, there to remain till the hearing 
of the Cauſe, or to be paid out to the 
Leſſor or Landlord, on good Security, 


ſubjeEt to the Decree of the Court; and 


in Caſe ſuch Bill or Bills ſhall be filed 
within the Time aforeſaid, and after 
Execution is executed, the Leſſor or 


Leſſors of the Plaintiff ſhall be account- 


able only for ſo much, and no more, as 
he, ſhe, or they ſhall really and bona 
fide without Fraud, Deceit, or wilful 


Neglect, make of the demiſed Premiſ- 
ſes, from the Time of his, her, or their 


entring into the attual Poſſeſſion thereof; 


and if what ſhall be ſo made by the 
Leſſor or Leſſors of the Plaintiff, hap- 


pen to be leſs than the Rent reſerved 


on the ſaid Leaſe, then the ſaid Leſſee 


or Leſſees, his, her, or their Aſſignee 
or Aſſignees, before he, ſhe, or they 
ſhall be reſtored to his, her, or their 


Poſſeſſion or Poſſeſſions, ſhall pay ſuch 


Leſſor or Leſſors, or Landlord or Land- 


lords, what the Money ſo by them 


made, fell ſhort of the reſerved Rent, 


Jer the Time ſuch Leſſor or Leſſors of 


the 
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the Plaintiff, Laudlord or Landlords, 
| held the ſaid Lands. | 
Provided always, and be it further Tenant 
| enacted by the Authority aforeſaid, tying all 
Bf That if the Tenant or Tenants, his, Cefts _ 
| her, or their Aſſignee or Aſſignees, do ceedings 15 
> | or ſhall, at any Time before the Trial ceaſe. 
iu ſuch Ejeftment, pay or tender to 
* the Leſſor or Landlord, his Executors 
1 „. Adminiſtrators, or his, her, or their 5 
Attorney in that Cauſe, or pay into 
d the Court where the ſame Cauſe is de- 
F pending, all the Rent and Arrears, to- 
gether with the Coſts, then, and in 


” | /«ch Caſe, all further Proceedings on 
r | the ſaid Ejectment, ſhall ceaſe, and be 
# diſcontinued; and if ſuch Leſſee or 
Mo Leſſees, his, her, or their Executors, 
” IB Adminiſtrators, or Aſſigns, ſhall, upon 
» I ſuch Bill filed as aforeſaid, be relieved 
* in Equity, he, ſhe, and they, ſhall have, 


| hold, and enjoy the demiſed Lands, 
5 ac ording to the Leaſe thereof made, 
Without any NEW Leaſe 10 be thereof 
made to him, ber, or them. 
J WR Aid whoreas the Remedy for reo ver- Method of 
ing Rents Seck, Rents of Alive, and recovering 


4 Chief Reats, are tedious and d cult, 3 
beit therefore enatted by the Authority © 
" | oforeſaid, That from and after the 


„ Twenty fourth Day of June One thou- 
of | Jand ſeven hundred and thirty-one, all 
| and 


and every Perſon or Perſons, Bodies 
Politick and Corporate, ſhall and may 
have the like Remedy by Diſtreſs, and 
ly impounding and ſelling the fame, in 
Caſes, of Rents Seck, Rents of Afſize, 
aud Chief Rents, which have been duly 
anſwered or paid for the Space of three 
Jears, within the Space of Twenty 
Tears before the firſt Day of this pre- 
ſent Seſſion of Parliament, or ſhall le 
here aſter created, as in Caſe of Rent 
reſerved upon Leaſe ; any Law or Uſage 
to the contrary notwithſtanding. 
And whereas many Perſons hold con- 
ſideralle Eſtates by Leaſe for Lives, or 
Tears, and leaſe out the fame in Par- 
cels to ſeveral Under = Tenants 3 and 
whereas many of thoſe Leaſes cannot by 
Law be renewed without a Surrendei 
of all the Uader- Leaſes derived out 
of the ſame, ſo that it is in the Power 
of any ſuch Under-Tenants to prevent 
or delay the renewing of the principal 
Leaſe, by refuſing io ſurrender their 
Under-Leaſes,notwithſtanding they have 
covenanted fo to do, to the great Pre- 
gudice of their immediate Landlord's 
the firſt Leſſees: For preventing ſuch 
Taconveniences, and for making th! 
4 Renewal of Leaſes more eaſy for the 
4 future, be it enacted by the Authority 


The LAIWS concerning Ch. 4 


aforeſaid, That in Caſe any Leaſe ſhall : 
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to, ſuch and the ſame Remedy, by Di- 
© ſireſs or Entry in and upon the Meſ- 
| ſuages, Lands, Tenements and Heredi- 
© taments, compriſed in any ſuch Under- 
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be duly ſurrendred, in order to be re- Chief 


newed, and a new Leaſe made and exe- 
cuted by the chief Landlord or Land- 
lords, the ſame neu Leaſe ſhall, with- 


Leaſes 


may be re- 


newed 
evitbout 


out a Surrender of all or any the Un- ſurrender- 


der-Leaſes, be as good and valid, to 
all Inteuts aud Purpoſes, as if all the 
Uader- Leaſes derived thereout had been 


likewiſe ſurrendred at or before the ta- 


| king of ſuch new Leaſe ; and all and 
| every Perſon aud Perſons in whom any 
| Eſtate for Life or Lives, or for Tears, 

ſhall from Time to Time be veſted by 


Virtue of ſuch new Leaſe, and his, her, 


and their Executors and Adminiſtra- 
| tors, ſhall be intitled to the Rents, Cove- 
| nants, and Duties, and have like Re- 
| aud the 
Under-Lefſees ſhall hold and enjoy the 
| Meſſuages, Lands and Tenements, in 
| the reſpective Under-Leaſes compriſed, 
| as if the Original Leaſes, out of which 
the reſpective Under-Leaſes are derived, 
bad been ſtill kept on 


for Recovery thereof, 


foot and con- 
Landlord and 
ſhall have, and be intitled 


tinued, and the chief 


Lenſe, for the Rents and Duties re- 
ſerved by ſuch new Leaſe, ſo far as the 


- fame. 


ing all the 


Under- 
Leaſes. 
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ſame exceed not the Rents and Duties 
reſerved in the Leaſe, out of which 
ſuch Under-Leaſe was derived, as thi) 
would have had in Caſe ſuch former 
Leaſe had been ſtill continued, or as 
| they would have had, in Caſe the re. 
ſpective Under-Leaſes had been renewed 
under - ſuch new principal Leaſe ; any 
Law, Cuſtom, or Uſage to the contrary 
bereof notwithſtanding. 

Not to ex* Provided. always, That nothing in 
_— 4. this Aft contained ſhall extend to that 
T _ of Great Britain called Scot- 

and. 
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— 


CHAP. 


Ch. 5. 


07 F 
man 
hoz 


of - 
22 


1 ( 
Verb.! 
| Recupe 
get age 
is as n 
get ag 
away. 

And 
| ſcous i 
gain 2 
the Be 
an Off 
gal Pre 
duc 
unto 
ſtreſſe. 
conſid 
Iſtifiabl 


itraine 


4. ICh. 5. Landlozds and Tenants, 213 
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a 107/ Reſcous, in what Caſes it 
may be lawful: Of Replevins, 
how they may be ſued out; and 
of Avowries to Declarations 
pon Replevius. 


PHE Word or Term Reſcous is R. font, 
| derived from an old Norman what. 
| Verb Reſcourer, which is in the Latin 
| Recuperare, that is, to take from, to 
get again, or recover: So that Reſcue 
is as much as to ſay, to recover or 
get again what another hath taken 
away. Coke 1 par. Inſt. 160. : 


And in the Senſe of the Law, Re- | } 


ſcous is Taking away and Setting a- 
gain at Liberty Goods diſtrained, or 

— the Body of a Perſon arreſted, and in 
an Officer's Cuſtody by Virtue of le- 
gal Proceſs, 


Such Kinds of Reſcous as appertain Of Diftreſ- 


unto our preſent Subject, are of Di- ſes, 
ſtreſſes taken; and we are therein to 
conſider, in what Caſes it may be ju- 
p. ſtifable to reſcue Goods or Cattle di- 
ſtrained, and where not. 1 
I - 
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The LAIWS concerning Ch. 5, 


If a Landlord diſtrain when there i; 
no Rent due, the Tenant may make 
a Reſcue, and hinder that Diſtreſs. Co, 
L. 47 11. 

Isg like Manner if a Landlord come 
to diſtrain, and the Tenant tender his 
Rent unto him, 2nd the Lord will di- 
{train notwithſtanding; in this Caſe 
the Tenant _ make Reſcous. 1 Inſt 


f. 160. 


If Rent be in arrear, and the Lord 


diſtrain the Tenant's Cattle in the 


Highway within his Fee; here allo 
the Tenant may reſcue them, for no 
Man may diſtrain in the Highway but 
the King and his Officers by ſpecial 
Authority. Coke, Mid. Magna Charta, 


In like Manner, if a Landlord di 
ſtrain Averia Caruce, Goods of the 
Plough, where there is a ſufficient Di- 
ſtreſs to be taken beſides; or if the 
Lord diſtrain any Thing that is not 
diſtrainable by Common Law 'or Sta— 
tute : In this Caſe, it is lawful for 
the Tenant to make Reſcue. Ibid. f, 


112. Raſtal Tit. Diſtreſs 10. 


But if a Lord come to diſtrain 
Cattle which he feeth within his 
Fee, and the Tenant or any others, 


to prevent the Diſtreſs, drive the 
5 Cattle 


ing th 


it is v 


Cattle 
Lord 


Suit, 


Tenan 


| them, 

| Law: | 
Fee. 
$17. © 


But 


train, 
| withir 
drive 
Cattle 
Fee © 
| Tenar 
| for an 
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| them | 


If t 


| in Lar 
| nant t 
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If a 


Dama 
| Cattle 


Diſtre 
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> is Cattle away out of the Fee; the 
ke Lord may follow them with frefh Freſh Suit. 
Co, suit, and diſtrain the Cattle, and the 

I Tenant cannot juſtify. a Reſcous of 
me them, becauſe in the Judgment of the 
his Þ Law the Diſtreſs is taken within his 


di- MW Fee. Hugh's Grand Abr. 1 Part, p. 
ale 217. C. 21. 


But if the Lord be coming to di- Reſcue = 
train, and have not Sight of the Cattle juſt ifiables 
| within his Fee, though the Tenant 
| diive them off on Purpoſe, or if the 
Cattle after the View go out of the 
| Fee of their own Accord, or if the 
| Tenant after the View removeth them 
| for any other Cauſe than to prevent 
the Diſtreſs ; then if the Lord diſtrain 
| them out of his Fee, the Tenant may 


di- juſtify a Reſcue. Co. 1 par. Inſt. fol. 161. 
the ® If the Lord diſtrain out of his Fee 
Di- in Lands not holden of him, the Te- 


{ nant may make Reſcons, unleſs in the 


not Caſes aforeſaid. Co. Lit. 161. a. 

Sta- If Reſcous be returned without ſhew- þ,,, 
for ig the Place where Reſcous was made, „turned 
1. J. it is void. Mo. Rep. 112. pl. 562. | 


If a Man come to diſtrain Cattle Pamage- 
| Damage-feſant, and ſee the Beaſts in feſant, 
bis Ground, and the Owner of the 
Cattle drives them out before the 
Diſtreſs taken; the Owner of the 
5 Ground 


Diſſeiſin. 


Replevin. 


Sheriff 
Deputies, 


Ground cannot follow and take them, 


for if he do, the Owner of the Cattle, 
may reſcue them, for they muſt be 


Damage-feſant, that is, doing Hutt 


at the Time of the Diſtreſs taken, and 
the Owner of the Ground may bring 
his Action of Treſpaſs. Coke, Ibid. 
The Lord cannot break open any 
Gate that is locked, nor break open 
any Incloſure to take a Diltreſs : So 
that if a Tenant lock up his Gates, 
and incloſe his Ground, ſo that the 
Lord cannot come to diſtrain, if the 
Rent be behind, and the Lord have 
had actual Poſſeſſion, this is a Di- 
ſeiſin. Coke, 1bid. But ſee the late 


)Eaſe and ſpeedy Remedy 
untry, in Caſe of Diſtreſſes 
where the Cattle be pounded, the 
Statute hath provided, That every 
Sheriff at his own County-day , or 
within two Months after be firſt re- 
ceives his Patent, is to depute and 
proclaim in his Shire-Town four De- 
puties to make Replevins within his 
County, which muſt reſide within 
twelve Miles one of another, on Pain 
of five Pounds à Month for every 
Month they are wanting. 
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So that when any Man's Goods are 
diſt rained or impounded, he may repair 


to one of theſe Sheriff's Deputies for 


that Purpoſe ; and there he may have 


a Replevin (upon Plegii de Retorn. 


habendum fi, & c.) to cauſe the Goods 


diſtrained to be delivered to the Owner. 


There is likewiſe a Writ De Re- 


plegiari facias at the Common Law, 


whereby the -Sherift is commanded, 
taking Pledges of Proſecution, to re- 


deliver the Goods diſtrained to the 


Owner: But ſince the other is the 
readier and eaſier Way, this Writ is 


out of Faſhion. 


In a Replevin, he whoſe Goods are 


diſtrained or impounded becomes the 


Plaintiff, and declares againſt the other 
for unjuſtly taking and detaining his 


as or Cattle contra vad. & pleg. 
| lo 


If a Landlord diſtrain, and carry 


| the Diſtreſs to Hold, or out of the 
| County, ſo that the Sheriff upon a 
| Replevin cannot re- deliver the Goods, 
then upon the Sheriff's Return of the 


Replevin, Tenants may have a Wric 


of Mithernam directed to the Sheriff, 
| to take as many of the Lord's Beaſts, 
| or as much Goods in his keeping, till 
be have made Deliverance of the 


L . nl 


Wo: 


Replegiari. 


Tenant is 
Plaintiff. 


Mitber- 
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Tranchiſe, 


Sheriff 
may enter. ; 
rance, or the like, then the Sheriff 


Property. 


The LAIFS concerning Ch. 5. 
firſt Diſtreſs; and if the Goods or 
Cattle be conveyed to a Fort or Caſtle, 
the Sheriff may command the Power 


of the County, and beat it down. 
Raſtal, Tit. Diſtreſs, 7 


If a Diſtreſs be LR in a Fran- 


chiſe or Bailiwick, the Sheriff is to di- 
rect his Replevin to the Bailiff there- 


of to deliver them upon Pledges, Cc. 


And if he make no Anſwer, or 
return that he will make no Delive- 


may enter into the Liberty and make 
Deliverance ; and if the Diſtreſs was 
taken without the Liberty, and im- 
pounded within the Liberty, then the 
Sheriff may enter and make Deliver- 
ance, and need not firſt to make 2 
Warrant to the Bailiff of the Liberty, 
Stat. Marlbr. c. 21. IWeſtm. 1. c. 17. 
2 Co. Inſt. 140, 19 4. 

The Plaintiff in the Replevin ought 
to have the Property of the Goods in 
him at the Time of the Diſtreſs made; 
for if the Defendant claim Property, 
the Sheriff cannot replevy the Diſtreſs, 
but the Property muft be tried by 
Writ. 

So that if the Defendant claim 
Property in the Goods diſtrained, then 
muſt the Plaintiff in the Replevin 

ave 


'the Plaintiff, then the Plaintiff muſt 


Sheriff can proceed no further, unleſs 


is, he that made the Diſtreſs, may, if 


dare, and ſo remove the Plaint upon dare, 


Ch.5. Landloꝛds andTenants. 219 
have a Writ De Proprietate probau- Proprie- 
da, directed to the Sheriff to try the tate pro- 
Property ; and if the Jury find for band 


make Deliverance of the Diſtreſs: 
And if it paſs for the Defendant, the 


the Plaintiff bring a Writ of Replegi- 
ari facias directed to the Sheriff, and 
then though he do return the Proper- 
ty, yet it ſhall proceed to Trial in 
the Common Pleas upon the Iſlue of 
the Property. Co. 1 par. Inſt. f. 145. 

And ?tis noted, That there are two Two 
Kinds of Properties; that is, a gene- Kinds 
ra] Property, which every abſolute 
Owner hath ; and a ſpecial Property, 
as of Goods pledged or taken to ma- 
nure one's Land, and the like; and of 
both theſe a Replevin doth lie. Co. 
Lit. 145. b. 

But a Man cannot claim property 
by his Bailiff or Servant. 

The Defendant in a Replevin, that 
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County-Court into the Common Pleas ; 
and if the Plaintiff declare not, he may 
have a Retorn habend'. And then if 
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he declare not, a Writ to enquire of 


Damages. 2 Co. Inſt. 339. 

And if a Replevin be. depending 
by Writ out of Chancery, the Plain- 
tiff or Defendant may remove the 
Plea by a Pone; and if the Plea be 
depending in the County, the Plain- 
tiff may remove the ſame without 
Cauſe; but the Defendant cannot 
move the ſame without Cauſe, which 
mult be inſerted in the End of the 
Writ. 2 Co. Iuſt. 339. Reg. Orig. 84. F. 


N. B. 69. 


If a Man by his Deed grant a Rent 
with a Clauſe of Diſtreſs, and grant 
further that he ſhall keep the Goods 


diſtrained againſt Sureties and Pledges 
this Grant is 


till the Rent be paid ; 
not good, but the Sheriff may replevy 


the Goods diſtrain d notwithſtanding : 


For if ſuch a Diſtreſs ſhould be irre- 
pleviable, the Current of Replevins 
would be ſtopped, to the great Da- 
mage of the Subject. 

If the Goods or Cattle of ſeveral 
Men be diſtrain'd, they cannot join 
in a Replevin, but every Man muſt 
have a ſeveral Replevin: For in a 
Rep'evin it is a good Plea to ſay, 
the Property is to the Plaintift and to a 
Stranger; and where there be two 


I | | Plaintiffs, | 


clara! 
Vow: 
Dem 
Haw 

1 


Plaintiffs, that the Property is to ore 


of them. Co. 1 par. Inſtit. f. 145. 


If a Man take a Diſtreſs in one Driving 
County, and drive it into another, the Diſtreſs. 
Owner of the Cattle may ſue a Re- 
plevin in which County he pleaſeth. 

Comp. Att. 131. f 8 

In a Replevin, if it be of two Cattle, Pead Cat - 
one living, the other dead, the Idving 3 
ſhall be firſt demanded. Finch. I. 1. c. 

3. P. 25. | ES 

If the Cattle of a Feme Sole be 
taken, and afterwards ſhe taketh a 
Husband, now he alone may ſue a 


Reptevin. [bid. 


If the Plaintiff in Replevin do not 7e-clara- 
ſet out the Place where the Diſtreſs is % 
taken as well as the Town, his De- 
clararion will be naught, and the A- 
vowant may overthrow him upon 2 
Demurrer. Hob. Rep. 16. int Read and 
Hawkes. | 

If a Lord diſtrain his Tenant wrong- 
fully, although the Cattle be come 
back again to the Owner; yet the 
Tenant may have a Replevin againſt 
the Lord, becauſe he cannot have an 
Action of Treſpaſs againſt him. 

The Plaintiff in a Replevin ought Caution. 

to be careful in giving his Inſtru- 

Ctions ſor it, for it muſt be certain in 
3 ſetting. 
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ſetting down the Number and Kinds of 
the Cattle which are diſtrained, other- 


wile the Replevin is not good. 


The Avowant is the Defendant in 
a Replevin ; that is, he that made the 
Diſtreſs ; and when he juſtifies in his 
Plea for what Cauſe he diſtrained, 
that Plea is called his Avowry. | 

As if a Landlord diſtrains for Rent 
in Arrear, and the Tenant or Owner 


of the Cattle brings a Replevin, and 


declares againſt bim for unjuſtly taking 
and-detaining his Cattle, and the De- 
fendant juſtifes he took it in his own 
Right, and ſo ſhewing the Cauſe of his 


Taking in his Plea: This is an Avorury, 


But if the Defendant took the Di- 


3s Bail'ff-ſireſs for or in the Right of another, 


What A. 


VoWwries 


then when he hath ſhewed the Cauſe 


in his Plea, he muſt make Couuſance 
or Acknowledgment of the Taking 


the Diſtreſs, as being Bailift or Servant 


unto him in whole Right he took 


it. 


There are four Manners of Avow— 


ries which a Lord may make upon 
a Replevin : | 


1. Avowry upon his very Tenant, 


Co. Lit. 905 135, 136. 


2. Upon 


Mano 
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2. Upon his very Tenant by the 
Manor where the Tenant had but a 
particular Eſtate. 

3. Upon his Tenant by the Manor 
where the Lord had but a particular 
Eftate; and theſe three are Avowrics 
at the Common Law. 5 

4. The Lord may avow upon the 
Matter in the Land as within his Fee: 

This is provided by Stat. 21 H. 8. c. 
19. and is the ſafeſt Way for the Be- 
nefir of the Lords; for by this Statute 
the Lord may avow the Taking a 
Diſtreſs, as in Lands holden of him 
within his Fee, without naming of any 
Perſon in certain ; which by the Com- 
mon Law they could not do, but were 
thereby compelled to avow upon a 
Perſon in certain, which often proved 
much to their Damage and Prejudice: 
For by the ſecret Fines, Recoveries, 
Grants, and Conveyances, which the 
Tenants uſed purpoſely to frame to 
defraud their Lords, they were igno- 
rant upon whom to make their legal 
Avowry; which Inconveniences the 
fore-mentioned Statute hath pre- 
vente d. my | 

Now in an Avowry upon this Sta- Plaintiff”; 
tute, the Plaintiff in the Replevin, 4497 
be he Tenant for Years or otherwiſc, ON 
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Cofts and 
Damages 
for the De- 
fendant. 


Nomine 
Paœenæ. 


Bar. 


The LAIVS concerning Ch. 5. 


may have every ſufficient Anſwer and 


Aid, and every other Advantage in 


the Law to the Avowry, Diſclaims on- 


ly excepted ; for becauſe the Avowry 
is made upon no certain Perſon, he 
cannot diſclaim. 


And if ſuch Plaintiffs be nonſuit or 
barred, or overthrown by the Avow- 


ry, then the Defendant or Avowant 
ſhall recover Coſts and Damages a- 


gainſt the Plaintift, as the Plaintiff 
ſhould bave done, if he had recovered 
in the Replevin againf! the Avowant. 

If any Avowry is made for Rent, 
and it appears by the Party's own 
Shewing that Part of it is not yet 
due, yet the Avowry may be good for 
the Reſidue. 1 Saund. 385. 

But if it appears, that an Avowant 
has Title only to two Parts of the 
Rent, for which he avows, the whole 
Avowry {hall abate. Idem 286. 

Alſo in an Avowry for Rent, and 
Nomine Pœnæ together, without al- 
ledging any Demand of Rent, the 
Avowry is good for the Rent, altho' 
it is ill for the Penalty, Ibid. 

Avowry for Rent due at a later 


Day, is not a Par in Avowry for Rent 


due at a former Day; neither is 2 
Recovery in Debt for Rent due at 
a later 


they 
Wher 


cauſe 


a late 
due 2 


tance 


The 
Bar 0 
neede 
cauſe 
tiff's, 


| Retu! 


for t 
befor 
Ch. 4 

If: 
divers 
in Fe 
or Se! 


Time 
is R 


1 Is 


Lord 
nor u 
ages e 
but 1 
Lord 
Hand 


E yet h. 
| caule 


Ch. 5. Landlow&#and'Tenaits. 


4 a later Day, a Bar in Debt for Rent 

8 re at a former Day, as an Acquit- 

50 - tance is. 1 Lev. #92 Ty 

- Ln Replevin, the Defendant pleaded Plea. 

/ they were the Beaſts of a Stranger: : 
Whereuponthe: Plaintiff-demurred, be- 22 


cauſe *twas only a Plea in Abatement. 
The Court ſaid, It was good either in 
Bar or Abatement; and that there 
needed no Avowry: for a Return, be- 
cauſe the Beaſts being not the Plain- 

d titt's, the Avowant is to | have the 
I Return} and Judgment was given 
for the "Defendant: 2 Lev. 92. See 
before, Stat. 17 Car: 2. at the End .of 
Ch. 4 

If a Tenant hath Rent behind for Arreara: 
divers Years, and makes a Feoftment ges * 
in Fee, and the Lord accept the Rent 
or Service of the Teoffee due in his 
[i he ſhall loſe the Arrearages of 

his Rent due in the Time of the Feof- 
for: For after ſuch Acceptance, the 
Lord cannot avow upon the Feoffor : 
nor upon the Feoffee, for the Arrear- 
ages due in the Time of the Feoffor; 


but if the Feoffor dieth, although the 

er Lord accept the Rent or Service by the : 

nt. Hands of the Feoffee due in his Time, 
E yet he ſhall not loſe the Arrearages, be- 


| cauſe he is now dy the Law compelled 
| | L 5 ” to. 


7226 


Nonſuit, 


Vc. 


nonſuit, or otherwiſe by 


The LAWS concerning Ch. , 


to avow upon the Feoffee; and what 
the Law enjoins him to, ſhall not be 


prejudicial unto him, 

If the Plaintiff in a Replevin be 
 Avowry 
barred or overthrown; then the De- 


fendant or Lens... ſhall recover 


Coſts and Damages againſt the Plain- 
tiff, as the Plaintift ſhould have done 
or had, if he had recovered in the 


Replevin againſt the Avowant. See 
before, Ch. 4. 


For the Learning of Avowries, See 


D' Anvers's General Abridgment, Tit 


Awvowry, J 644, 645, Cc. 


CHAP, 


P, 
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* 


CHAP. VI. 


In what Caſes a Tenant or other 
hall be ſaid to commit Waſte in 
Houſes, Gardens, Woods, Pa- 
ſtnres, Orchards, &c. and what 
Maſte ſhall be puniſhable, and 


what uot. 


T concerns every Tenant, of whit Caution 
Nature ſoever his Tenure. be, to 424mſe 


be very careful herein ; for he may in Weſt 
committing Waſte ſoon become obno- 1 
xious to the Law, and incur great 1 
Damage. 1] 
I ſhall therefore by Way of Caution it 
ſhew you in what Caſes a Tenant may i 
commit Waſte, ſo as to render himſelf i 
liable to Loſs and Puniſhment; and 1 
then how far a Tenant may act upon i 
his own Tenure, and not commit any 7 
puniſhable Waſte. 1 
If a Tenant for Life or Vears, or in Waſte, 3/8 
' Dower, do pull down any of the how 2118 
Houſes or Tenements, or ſuffer them 1 


to be uncovered, to the Rotting or 
Deſtroying of the Timber or Materials 
Y of. 
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of the Houſe, this is Waſte. Co. 1 par. W: 

Inſt. FJ 3. | dens 

Sa- So likewiſe if Glaſs-Windows be Aſh 
H indbæus. broken down or carried away, it is Timt 
Waſte, though the Tenant glazed them cept 
himſelf, for the Glaſs is Part of the Ne 
Houſe. It is aſte to take away be w. 
Wainſcot, if it be fixed to the Walls or loppi. 

Poſts of the Houſe. | wiſe 
"== Wn It is likewiſe Waſte to take away Ar 
Doors or Windows, or any Thing an- ber is 
nexed or fixed to the Freehold, al- ber, « 
though the Tenant fixed them there | Houſ, 
#1 himſelf, is W. 
Building. If a Tenant build a new Houſe MW Or 
bt where none was before, it is Waſte: Germ 
4 And if he ſuffer it to be waſted, it is this i; 
4 a new Waſte. | Waſte 
Wat. The pulling down of a Stone Wall 1 
or Mud Wall of an Houſe, is Waſte, los, 
Coke, Ibid. | and | 
Par, Kc. If a Tenant of a Park, Warren, in V 
f Dove-Houſe, or the like, do not leave Waſte 
ſuch ſufficient Stores as he found when MH It. 
he entred, it is Waſte; and ſo it is to . whict 
ſuffer a Park-Pale to decay, whereby but ir 
the Deer are loſt or diſperſed. # ſelves, 
Felling If the Tenant ſuffer the Houſe to If: 


Timber. be waſted, and then fell Timber to quick 
repair them, this is a double Waſte, ] Waſte 
Co. 1 par. Inſt. 53. 1 
Waſte 


Ch. 6. Landlows and Tenants. 225 


which grow not under the great Trees, 


% 


Waſte is properly in Houſes, Gar- Timber, 
dens and Timber-Trees ; that is, Oak, Wafte,&c: 
Aſh and Elm, which are counted 
Timber generally in all Places; ex- 
cept in ſome Copyholds Elm is not. 

Now theſe Timber- Trees are ſaid to 
be waſted, either by cutting them down, 
lopping or topping them, or any other- 
wiſe decaying the Timber. 

And in ſome Countries where Tim- 
ber is ſcarce, Beech is accounted Tim- 
ber, or other Trees uſed for buildin 
Houſes; and there the Cutting of them 
is Waſte. Idem. | 
Or if a Tenant ſuffer the young 
Germins of Trees to be deſtroyed, 
this is Deſtruction, and puniſhable in 
Waſte, | 

To cut down any Trees, as Wil- Mom, 
lows, Birch or the like, which ſtand Birch, & e, 
and grow in the Defence and with- 
in View of the Dwelling-Houſe, is 
Waſte. 4 Fx 

It is a Waſte to cut down Hazels Hazels. 
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but in a Quarterof the Wood by them- 
ſelves. | 

If a Tenant grub up or deſtroy a 
quick Fence of White Thorn, it is 
Waſte. Co. 2 par. Inſt. F. 53. 
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ſuch Servant forfeits 100 J. or to he 


Fooas . 


Fruit- 
Trees, &c. 


Digging. 


FCea- 
Banks, 


& c. 


Treatiſe. 


profitable, is Waſte. 


The L AIVS concerning Ch. 6 
Burning of an Houſe by Negligence 
or Miſchance was Waſte. But is ſince 
made otherwiſe; yet if it happen 
through the Negligence of a Servant, 


ſent to the Work-houſe for eighteen 
Months. See at the latter End of this 


Where is a Wood, and nothing 
growing there but Underwood, the 
Tenant cannot cut all: But if it be 
a Wood where great Trees grow a. 
mongſt the Underwood, there he may 
cut all the Underwood. 1 93 

It is Waſte to cut Apple: trees, i 
they bear Fruit, though they lie along 
the Ground. . | 

It is alſo Waſte to cut Damſin-Trees, 
or any Fruit-Trees growing in a Gar: 
den or Orchard. 

To dig for Gravel, Chalk, Clay, 
Brick, Earth or Stones, or the like, is 
Waſte; and ſo it is if a Tenant dig 
for any Mines which were not open 
at the Time of the Leaſe Z 
To ſuffer a Bank or Wall of the 
Sea to be in Decay, ſo that by the 
Flux and Reflux of the Sea the Marl 
is overflown, ſo that it begomes un- 


But 


| waſted. 


Ch.6. Landlows and Tenants. 
But if the Sea break in ſuddenly by 


a violent Tempeſt, it is no Waſte. 


It is Waſte alſo if a Tenant ſuffer 
the Banks of any River or Water to 
decay, whereby the Ground is ſur- 
rounded, or — unprofitable; ſo 
it is to ſuffer Paſture- Ground to be 
ſurrounded ſo as it becomes ruſhy, or 
Arable- Land, ſo that it becomes tough 
Clay. 

It is Waſte for any Tenant to con- 4rable. 
vert Arable into Wood, or Meadow 


into Arable. 88 | 
The Puniſhment in Waſte is treble P«niſb- 


Damages, and Forfeiture of the Place * 


There is Voluntary or Actual Waſte, 
and Permiſſive Waſte. 


An Action of Waſte lieth againſt. a How the 
Tenant by the Curteſy, Tenant for Action lies. 


Life or Years, Half a Year, or Te- 
nant in Dower, by him that hath the 
Eſtate of Inheritance, in any of all 
theſe Caſes before-mentioned. 


But Waſte doth not lie againſt a Guardian. 


Naas in Socage, but an Action of 


Account or Treſpaſs. 
- Aeither doth Waſte lie againſt a Te- Elegit, 


nant by Elegit, Statute-Merchant or the 

Staple; but an Action of Account after 

the, Den - ang Damages levied, 
Waſte 
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Mort 
gapee. 


Repairs .. 


Treſpaſs againft bim, 
54. | 


The LAW $6 concerning Ch. 6. 
' Waſte doth not lie againſt a Tenant 


at Will: But if ſuch Tenant volunta- 
rily pull pown Houſes, or cut down 
Timber-Trees, or the like; in this 
"Caſe the Lord may have an Action of 


But apainſt a Tenant in Mortgage, 
either an Action of Waſte or an Ac- 
count will lie againſt him, becauſe his 


Eſtate is conditional. Noy's Max. p. 33. 
Foint -Te- 


pants... 


If two or more Joint-Tenants or 
Tenants in Common, be in à Houſe, 
and one will repair the Houſe, and 
the other will not; in that Caſe, he 
that will repair it, may have a Writ 
de Reparatione facienda. 

If a Landlord covenant: to repair 
the Houſe, and doth it not, in this 
Caſe the Leſſee may cut Timber 
growing upon the Ground and repair 


it, though he be not compellable 


A Gon by 


whom. 


Foinder, 


thereunto, and ſhall not be puniſhable 
in Waſte for ſo doing. 

No Man can have an Adtion of 
Waſte, unleſs he have the immediate 
Eſtate of Inheritance; but ſometimes 
another ſhall join with him. Im 


1 Par. Inſt. p. 53. 


As if a Reverſion be Stance: to 


Two, and the Heirs of the One, 


ä 


Co. I Par. Toft | 
and d 


| for W 


Ch. 6. 
they t 


Waſte. 


"Ins 


| partne! 


teſy ſh 


If a 
gainſt 
If t 


| Rever 
| Aunt : 
; of Wa 


If a 
and 


; the L 
| diſcha 


| Waſte. 


| partners, and the Tenant by/the Cur- 
teſy ſhall join in an Action of Waſte. 


and die, no Action of Waſte lieth a- 
| for Waſte done before their Time. 
Reverſion, and one of them dies. the l I 


Aunt and Niece fhall join in an Action 
of Waſte. Kitch. F. 244. — 


ö diſcharged of the Waſte. 


ö the Lands which one holdeth for Life 


{ lenant will not repair it, but ſuffers 


Ch.6. Landlows and Tenants. 233 


they two ſhall join in an Action of 


Ia like Manner the ſurviving Co- 


If a Tenant for Years commit Waſte 


gainſt his Executors or Adminiſtrators, 


If there be two Copartners of a Copartneri; 


If a Tenant for Life commit Waſte, Surrender. 
and after ſurrender his Eſtate, and 
the Leſſor accepts it; the Leſſee is 


If a Stranger commits Waſte upon Stranger. 


or Years, the Tenant ſhall ſuffer for 

it, and is left tö take his Remedy 

over, againſt him that did it. 

| If a Landlord covenant to deliver Delivery of 
Timber out of the fame Land to re- Timber. 
pair the Houſe let, and will not de- 

liver it, and for Defect thereof the 


the Houſe to fall down; this is Waſte 


in the Tenant, and he is puniſhable 
for it. 1 


But 


ee e ee antes EY 
PPP ͤ A0 3 


— wen S ES WR->"4 - „ 
. ²˙⸗-m ²˙ A 


By Hufſ- 
tand. 


Site, 


Reverſion 
granted. 
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But if the Timber be to be taken 


out of the Lands, and be not deliver. 


ed, then the Tenant is excuſable if he 
ſuffers the Houſe to fall, and no Action 
of Waſte lies againſt him. 

If a ſingle Woman rent Lands and 
marries, and her Husband commits 


Waſte and dies, ſhe ſhall be puniſhed 


for this Waſte done by her Husband, 
Idem. 

But if a Leaſe be made to a Man 
and his Wife, and her Hushand com- 
mits Waſte and dies; in this Caſe, the 
Wife ſhall not be puniſhed for ſuch 
Waſte, unleſs ſhe agree to the Eſtate. 

If a Woman be Tenant for her 
Life, and marries, and her Husband 
commit Waite, and the Wife dieth, 
the Man is not puniſhable for this 


Waſte: But if a Woman be poſleſled 


of a Term of Years, and takes a Hul- 
band, who commits Waſte, and the 


Wife dies; here the Man is liable to 


an Action of Waſte, for the Waſte by 
him committed, becauſe he enjoyeth 


the Term of the Leaſe. Coke, 1 Par. : 


Inſt. 5 4. 1 
If a Man make a Leaſe for Life or 
Years, and after grarts the Rever- 


ſion for Years, the Leſſor ſhall have 


no Action of Waſte during the Years; 
LS 


Ch.6. 


for he 
Reverſ 


to 


MA 


If at 


| and thi 


in 


85 ) 


For alt 
cover 


cove! 


Like 


Term 

] Wake, 
vie di 
| cover | 
cover 

to hin 
Aue vie 


en for he bimſelf hath granted away the | 
Reverſion, in Reſpe& whereof he is 
to maintain his Action. oy 

If an Action of Waſte be brought Les 
| and the Term end while it is depend #7 


nd ing, yet the Writ ſhall. not abate\; 
its J For although the Plaintiff c 
jed cover the Place walted, yet | 
nd. recover the treble Damages. 1 


* , 8 A r "ou . 
$ * A q 2 fy 9 
2 — n 5 10 2 —— ak * 2 — — — _ 
I —ͤ ——————— SEES ra \þ : n ar. ; n 2 a - = 8 
5 75 * - p pointes A * me WY * , f 44 
"my mar , < 3 N 2 2 r . 1 2 7 n 8 
In IJ £ - . * a - * . * 
E 2 16 NN Ss 1 ** 8 sn * * — . 55 OO —_—— p 
4 2 1 7 y ' - k 4 GY "9 Q £ 
Y * N 7 be WS: 
* 7 7 8 


Likewiſe if one be Terant for Ceſtui 


an Term of another's Life, and makes due vie, 
m- Waſte, and afterwards the Ceſtui que 

he vie dies, here the Leſſor ſhall re- 

ch cover treble Damages, but cannot re- 

te, cover the Place waſted ; for that falls 

aer to him by the Death of the Ceſtui 

nd 4%%ꝙ vie. Co. 1 par. Inſt. f. 285. | 
th, If Waſte be done in one Corner of What re- 
his a Wood, that Place only which is . 

ed waſted ſhall be recovered : But if it be 

ul. done here and there about the Wood, 

be then the whole Wood ſhall be reco- 


vered, or as much wherein the Waſte 


to 

by par ſim is done. Co. 1 Inſt. 54. 

th And fo in Houſes, ſo many Rooms 

ar, hall be recovered wherein there is 
WW Vatte done. 

or lf a Man make Waſte in cutting H. ge- 
er- Trees which grow in Hedge rows, rows, 
ve hich incloſe Paſtures, nothing ſhall 


be recovered but the Place waſted , 
5 tha 
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That is, the Circuit of the Roots, and 

not the whole Paſture ; but if Tree 

grow ſcatteringly about the Paſture, 

then the whole Paſture is forfeited if 
they be cut. Pract. Reg. 654. 

Pleas. It is a good Plea in Bar to a Writ of 

Waſte, to ſay that the Houſe fell by 

a ſudden Tempeſt, although the Te 

nant did covenant to repair it ; but it 

is no Plea in an Action of Covenant, 


T9 It is. alſo a good Plea in a Writ of 
by | | Waſte, to ſay, that the Houſe wa 
Lil ruinous at the Time of the Leal: 


making, and the Timber ſo putrihed 


1 and rotten that it fell. | 

[| If is alfo a good Plea, to fay, that 
1 | the Plaintiff had entred upon the 
= Land, before which Entry no Waſte 
kl was made; or that he ſurrendred, and 


the Plaintiff did accept, before which 
Time no Waſte was made. 


Action of Waſte, and recover trebic 
: Damages. Co. 1 par. Juſt. f. 285. 


14 ment. by Husband and Wife in Remainder 
. in Special Tail, and the Wife diet 
5 (tte Suit depending) without Iſſue zin 
4 ä this Caſe the Writ of Waſte ſhall abate 


Surrender. If a Tenant doth Waſte, and after- 
wards Surrender, and the Leſſor 2 
grees; yet the Leſſor may have an 


Abate- If an Action of Waſte be brought 


if 


Ch. 6. 


If a ! 
without 
the Leſ 


convert 
the Wo 
| peachm 
in this 
Trees, tl 
J 220. 


If a 


| charge, 
L Leſſor en 
he ſhall 
the Life 
ö if the ] 
| Waſte | 
void th 
Life. 


"I 6 


| Tenant 
Hhall ha 
Y. 345. 


And 


Leaſe f 
bave an 


But 


the Rer 
he in t 
Tenant 
line the 
have al 


6. ICh. 6. Landlozds and Tenants. 237 
nd Jf a Leaſe be made to hold to one Witbout 
des without any Impeachmeht of Waſte, Impeach- 
le, the Leſſee may cut down Trees, and ent. 
if convert them to his own Uſe : But if 
the Words be, to hold without Im- 
t 0: peachment of any Action of Waſte ; 
byW in this Caſe, if the Leſſee cut down 
Te. Trees, the Leſſor may have them. Idem. 
8-220 SE Fe 
ti If a Tenant for Life grant a Rent- Rent- 
of charge, and after doth Waſte, and the charges 
Wa WE Leflor recover in an Action of Waſte, 
ale WE he ſhall hold the Land charged during 
fel the Life of the Tenant for Life; but 
if the Rent were granted after the 
| Waſte done, the Leflor ſhall then a- 
void the Grant made by the Leſſee for 
Life. Coke, 1 par. Inſt. 223, 224. 
| If a Tenant in Fee releaſe to his Releaſes. 
[Tenant for Life all his Right, yet he 
ſball have an Action of Waſte. Idem 
J. 345. | 
And if a Tenant in Tail make a 
Leaſe for his own Life, yet he ſhall 
bave an Action of. Waſte. | 
But if there be a Tenant for Life, 
the Remainder to another in Tail, and 
the in the Remainder releaſe to the 
Tenant for Life all his Right and State 
in' the Land; he cannot afterwards 
have an Action of Waſte. | 
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Pleas. 


Leſſee, 


Leſſee. 


Sudden 
Tempeſt. 


The LANs concerning Ch. s 


| 0 the Grantee of a Reverſion bring 


an Action of Waſte, the Leſſee may 
plead generally, that he hath nothing 
in the Reverſion. . 

If a Leſſee before his Term begin, 
enters into the Lands let to him, and 
do an Act which amounteth unto 
Waſte, the Leſſor ſhall not have an 
Action of Waſte for the ſame. 

None ſhall have Judgment to re- 
cover in an Action of Waſte, where 
the Waſte comes but to 12 d. or ſuch 
a {mall Sum. ORs 
Tf Waſte be done upon Lands let for 
Term of Years or Life, by one againſt 
whom the Leſſee can have no Rene: 
dy in Law fer committing the ſame 
Waſte, the Leſſee in ſuch Caſe is not 
puniſhable for the ſame by the Leſſor, 
except there be a Special Covenant in 
the Leaſe, that he ſhall not permit no! 
ſuffer Waſte to be done. Coke, 1 pai 
BEEF 303: *.. * 

If the Houſe be uncovered when the 
Tenant cometh in, it is no Waſte in 
the Tenant if he ſuffer it to fall down. 

The Riſing of a new Frame of 1 
Houſe which was never covered, i 
no Waſte, If a Houſe fall by ſudden 
Tempeſt, or be burnt by Lightning, 
or deſtroy'd by Enemies, or the like, 

Foo with 
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withor 


or Was 


fall do 


And 
again N 


and wi 
on the 
make t 
for if ! 


If a 


| to. the 
| if he | 
it is no 


If a* 


the M. 
| ſhall h 


If a 
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Timbe 


| Leſſee 


gain. 


Reli 


anten. 


Digg 


nant 1s 


But 


| Groun 
a new 
| It has ; 
though 
in ano 


| and with other Timber growing up- 
| on the Grnund; but he mu 
make the Houſe any larger than it was, 


Ch. 6. Landlows and Tenants. 
without any Default of the Tenant, 


or was ruinous at his Coming in, and 
| fall down ; this is no Waſte. 


And the Tenant may build the ſame 
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Rebuild- 


again with ſuch Materials as remain, ing by Ty 


not 


for if he do, it is Waſte. 
If a Tenant fix a Furnace, and not 


to the Walls nor Poſts of the Houſe, 
if he takes it away within his Term, 
it is no Waſte. ; 
| Ifa Tenant in Fee fix a Furnace in 
the Middle of the Houſe, the Heir 
| ſhall have it, and not the Executors. 
If a Houſe fall by a great Wind or 

Tempeſt, the Leſſor ſhall have the 
Timber, for it is no Waſte, and the 
| Leſſee is not bound to build it up a- 


gain. 


Relief in Chancery for Waſte. Vide 


| antea, | 
Digging of Land by a particular Te- Pigging 
| nant is Waſte, Dyer 361. Lit. Rep. 295. Land. 


Lut not if it be for bettering the 


| Ground: Yet if a Copyholder build 
| a new Houſe upon Part of the Land, 
it bas been adjudged a Forfeiture ; for 
though the Land is bettered, yet it is 
in another Kind, Id. & 22 H. 6. 


A Leſ- 


nants. 


Furnace; 


ground, 


( Plea. 'To 


240 The LAIFS concerning Ch. 6. 
Hop- A Leſſee of Land made it a Hop: 
ground, and it was adjudged Waſte, 
Lit. Rep. Ibid. Altho* one Acre now 
was better than three before ; but it 
was in another Kind. | | 
pull down a Houſe is Waſte, 
but if the Tenant build it up again 
before an Action brought, he may 
plead that ſpecially. 1 Mod. Rep. 94. 
To pull down a Malt-Mill, and 
build a Corn-Mill, it's Waſte. Iden. 
Co. Lit.53. 1 Rol. 507. 3 Rol. 815. 
Special If a Houſe could not be repaired 
Plea. without pulling it down, it muſt be 
pleaded ſpecially. 1 Mod. Rep. 94. 
What Waſte in the Houſe is Waſte in the 
Waftee Curtilage, and Waſte in the Hall is 
Waſte in the whole Houſe. Idem. 
To convert a Brewhouſe into Te- 
nements is Waſte alſo, altho' they be 
of greater Value. 1 Lev. 30g. 
Aion, As is obſerved before, if a Tenant 
when. make Waſte in cutting of Wood or 
Timber contrary to the Proviſoes, Ex- 
ceptions or Covenants in his Leaſe; 
for ſuch a Breach the Landlord may 
bring his Action or Covenant before 
the End of the Term. | 
Forfeiture, Now Waſte is a Forfeiture, but if 
a Copyholder by Cuſtom hath been 


{15 


5 


hned, or removed it, that proves that 


Ch. 6 


tis no 


gives 


the Lo 


| And t 
| holder 
up a F 


| Some C 


ting, 


By t 
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| or by 
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or He: 
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| Or Hea 
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to pay 


Order, 
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tis no Forfeiture; for where the Law 
gives the Lord another Recompence, 
the Lord will not make a Forfeiture: 
And the Lord may purſue a Copy- 
holder with Amerciaments till he pluc 
| up a Hedge. Lit. Rep. 267. 


| Some Obſervations concerning the Cuts 
ting, Spoiling and Stealing of Wood. 


n. By the Stat. 43 El. c. 7. If any ſhall 43El.c.5. 
| be convicted by his own Conſeſſion, Cutting, 


ed or by the Teſtimony of one Witneſs Sei , 


be upon Oath, before one Juſtice of Peace 3 
x. Head Officer, to — unlawfully * 

he cut or taken away any Grain growing, 

robbed any Orchard or Garden, dig- 

god up ar taken any Fruit-Trees, bro- 


e- ken any Hedges, Pales or other Fen- 
be ces, cut or ſpoiled any Woods or Un- 
der- woods ſtanding and growing, or the _ 
ant like, or to have been Acceſſary there- 
n unto ; he ſhall, within ſuch Time as 
Ex- WW the Juſtice or Head Officer ſhall ap- 
le; ¶ point, pay for the firſt Offence to the 
nay Party grieved ſo much as the Juſtice 
tore or Head Officer ſhall ſer down: And 


in Caſe the Party offending be not able 
t if to pay it, or do it not according to 
cen Order, then the Offender is by them 
or either of them (reſpeRively) to be 
Re EE com- 
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e242 The LAWS concerning Ch. 6. 
committed to the Conſtable or: other 
Officer of the Place where the Offence 
was committed, or the Party appre- 
hended, to be whipp'd; and ſo for 
every Oftence afterwards, and proved 
as aforeſaid, the Oftender is to. have 
the like Puniſhment of Whipping. 

If the Conſtable refuſe or neglect to 
whip the Offender, any ſuch Juſtice 
of the Peace or Head Officer may com- 
mit him to Priſon without Bail, til 
he whip or cauſe: to be whipped the 

Party offending, as above declared. 
No juſtice may execute this Statute 
for Oftences done to himfelf, unleſs he 
be aſſociated with one or more Juſtices 
of Peace, whom the Offence does not 
concern. Vide the Statute 43 Elix. c.) 
To which the Statute 15 Car. 2. cap. 
has added the following Proviſions, vis 
By Stat. Every Conſtable, Headborough, © 
15 Car. 2. other Perſon in every County, City, 
18 Town Corporate, or other Place where 
they ſhall be Officers or Inhabitants 
ſhall have Power to apprehend, d 
cauſe to be apprehended ſuch as they 
ſuſpect for having or carrying, or an 
Ways conveying, any Burden or Bun. 
dies of any Kind of Wood, Under 
wood, Poles, or young Trees, Bark 0! 


Maſt of Trees, or any Gates, Stiles 


Polts 
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poſts, Pales, Rails or Hedge- wood, 
Broom o- r “8 THe 
If any Perſon be ſuſpected to have 
any ſuch Woods, Underwoods,&c. any 
Officer, by warrant under the Hand 
and Seal of one Juſtice, may enter by 
Virtue thereof into- the Houſes, Out- 
houſes, Yards, Gardens, or other Pla- 
ces belonging to ſuch Perſons, and 
whereſoever they find any ſuch, they 
may apprehend thoſe Perſons, and alſo 
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thoſe who are ſuſpected to have cut 


and taken the ſame, and carry them 
before a Juſtice of the Peace of the 
County, City, &c. and if he in whoſe 
Cuſtody ſuch Wood, c. is found, cannot 
give a ſatisfactory Anſwer and Proof to 
the Juſtice of his buying the ſame, he 
ſhall be deemed a Convi& within the 
Statute 43 Elix. The Forfeiture. for 
the firſt Oftence as the Juſtice ſhall ap- 
point, not exceeding Ten Shillings, and 
Commitment to the Houle of Correc- 
tion, or Whipping, for not performing 
the Juſtice's Order; for the ſecond Of- 


| fence, Houſe of Corre&ion and hard 


Labour for one Month; for the third, 


| to be deemed an incorrigible Rogue. 


Forfeiture. 


Buyers of ſuch ſtolen Wood may be 


Owner, Cc. to be levied by Diſtreſs 
Wo M2 and 


ordered to pay treble Value to the 
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244 The LAV concerning Ch. 6. 
| and Sale; and for want of ſuch Di- 
ſtreſs, Commitment to Gaol without 
Bail for a Month, where he is to re- 

main at his own Charges. 

Note; no Perſon is to be puniſhed 
by this Statute, that hath been puniſhed 
by any former Law for the ſame Offence; 
nor isany Perſon to bequeſtion'd for any 
Offence within this Statute, unleſs with- 
in 6 Weeks after the Offence committed, 

Note alſo, By a late Stat. 1 Geo. c. 48. 

If any Perſons, ſhall maliciouſly cut or 

[ ſpoil any Timber-Trees, Fruit- I rees or 
A other Trees, the Party damaged there: 
tf by ſhall have Satisfaction from the In- 
habitants of the Pariſh ;and the ſame is 
to be viewed, and Damages and Coſts 
to be recovered as in Caſes of Hedges 
and Dykes overthrown in the Night, 
by the Stat. x2 E. 1. And any two Ju- 
ſtices where the Offence was, or the 
Seſſions may on Complaint of any In- 
habitant or the Owner, cauſe the Of- 
fender to be apprehended, and finally 
determine the Offences, and commit 
the Offender to Correction and hard 
Labour for three Months Sans Bail, and 
to be publickly whipp'd once a Month, 
And if any ſhall maliciouſl y ſet on Fire 
any Wood or Underwood or Coppice, he 
{ball ſuffer as a Felon by the ſaid Statute. 
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"Yn CHAP. VII. 


4 | The Doctrine concerning Com- 


mon of Cattle, &c. between 


: Landlord and Tenant. 
d. CEE ſignifieth, in our Com- Common, 
8.9 mon Law, that Soil or Water, what. 


whereof the Uſe is common to this 
or that Town or Lordſhip ; as Com- 


e. mon of Paſture, (termed Communia g 
n- | Paſturg.) Bratt. I. 4. C. 19 2 40. | 3 
is Common of Fiſhing, Communia Piſ- Piſcar's, : 
ſts cariæ. Id. J. 2.c. 34. 0 \ 

* 


Common of Turbary for digging of Turba- 
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a | ri 7 
at, Turves, Communia Turbariæ. Id. J. 4. Nx. ; 
u- 6. 41. 1 7 

he Common of Eſtovers, Communia E. Eftove- 

In Foveriorum. Kitch, f. 94. See Eftovers riorum. 

J)f 8 # Tabula. | 1 
lly Again, Common is divided into, Diviſion i 
nit 1. Common in Groſs; 2. Common Ap- e three 4 
ard pendant, and common Appurtenant; ö | 
ind 3. Common by Reaſon of Vicinage or i 
th. Neighbourhood. Vide Co. Lit. 121. a. 1 
ire Now Common in Groſs is a Li- 1. Common 


berty to have Common alone, (that * G9 
is, Without any Land or Tenement 
1 M 3 > = 


_ 
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in another Man's Land) to himſelf for 
Life, or to him and his Heirs, and it 
is commonly paſſed by Deed of Grant 
or Specialty. Old. Nat. Breu. 31 & 37. 

Cowel's Iuterp. verb. Common. 
2 Common Mr. Cowel further ſays, That Com- 
Apperdant mon Appendant and Common Ap- 
ang Com purtenant are in a Manner confound- 
++ 0M ed, as appears by Fitz. Nat. Brev. f. 
180. and are defined to be a Liber- 
ty of Common appertaining to, or 


depending of ſuch and ſuch a Free- 


hold; yet KXitchin, fol, 94. {ſeems 
Difference to make this Difference, That he 
inrerCom- which hath Common Appurtenant, 
mor Ap, hath it without Limitation of this or 
parieraPt, that Kind of Beaſts; but that this 
again is controlled by Dyer, f. 70. 6. 
Numb. 19. And that he who hath 
And Com- Common Appendant, hath it but for 
men Ap. Beaſts Commonable, as Horſes, Oxen, 
Pendant. Kine and Sheep, being accounted fit- 
teſt for the Ploughman, and not of 
Goats, Geeſe and Hogs. Whereupon 
the Author of the New Terms of the 
Law addeth another Difference, which 
Another is, That Common Appurtenant may 
Difference. be ſevered from the Land whereunto 


"ris appurtenant, but not Common 
appendant . 
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| Which 
challen 


1 was taken) it was'tacitly implied in /es- 
the Feofiment, by Reaſon the Feoffee 
could not gain or compoſt his Land 


be ſuſtained without Paſture, and fo 
by Conſequence the Feoffee had, as 


mon in the Waſtes ard Land of the 
Lord. The ſecond Reaſon was, for 
Maintenance and Advancement of Til- 
lage, which is much regarded and fa- 
| voured in the Law. 


| Neighbourhood, is a Liberty that the for Cauſe 
| have to Common with the Tenants 


| Which Kind of Common they that 
challenge may not put their Cattle 
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The Original of Common Appen- Original of 

dant is expreſſed in 4 Lib. Co. Rep. f eee, 

34. to this Purpoſe: Viz. That when ©7747 

a Lord enfeoffed another in arable 

Lands to hold of him in Socage, as 

all Tenure in the Beginning (accord- 

ing to Littleton) was; The Feoftee, 


| to maintain the Service of his Plough, 


had Common in the Waſte of his Lord 


| for his neceſſary Beaſts to gain and 


compoſt his Land, and that for two 
Cauſes: One, for that ( as then it Tio Cau- 


without Cattle, and Cattle could nor 


a Thing necellary and incident, Com- 


Common for Cauſe of Vicinage or 3.Commoy 
Tenants of one Lord in one Town 2 
| age. 


of another Lord in another Town: 


M 4 into 
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into the Common of the other Town, 


i 


| 


for then they are diftrainable ; but 


turning them into their own Fields, 


if 


they ſtray into their Neighbour's Com- 
mon, they muſt be ſuftered. See the 
Terms of the Law, and Cow. Interp. 


verb. Common. | 


That if there be Common by Rea- 


ſon of Vicinage between two Manors 


Time out of Mind, @c. yet one may 


incloſe againſt the other. Co. Lit. 12 


4 Co. 38. b, So it's fajd, if he incloſes 
any Part of his Common, the Com: 
Privilege mon pur Cauſe de Vicinage is gone. 
of a Copy- But in ſuch a Caſe, if the Lord of 


2, 


bolder. one Manor incloſes, he ſhall not bind 
a Copyholder of the ſame Manor, but 
that he may have Common for Cauſe 
of Vicinage as he had before. Mic, 

3 Jac. iu Banco. per Hobart. 
The Cattle Where there is Common for Cauſe 
ought to of Vicinage between two, yet one 
eſcade cannot put his Cattle into the Land 
#bereinz; of the other, but they ought to eſcape 
1 there of t elves by Reaſon of the 
Vicinity, for this is but an Excuſe of 
the Treſpaſs. Co. Lit. 122. | 
Whether It was ſaid, That every Common 


Preſcripti- for Cauſe of Vicinage, is a Common 


on ought to A 
be Cauſa 
Vicinagii. 


Reaſon need not preſcribe ; but th 


ppendant, and that a Man for ſuch 


at 
it 


Ch. 7. Landlozds and Tenants. 


Cauſa Vicinagii, And in Poph. 201. 


. but 50 
mon, and B. hath an "Hundred Acres 4; : 


- 
% 


— 


it is ſufficient to ſay, That he and 
all thoſe whoſe Eftate, &c. have uſed 
to intercommon Cauſa Vicinagii ; but 
yet it's doubtful, and 13 H. 7. 13. 

there is a Preſcription for Common 


dubitatur, whether it was ſufficient 
that he and all the Occupiers of, &c. 
have had, Cc. 

Reſolved per Cur, 

That if there be Common for Cauſe Where one 
of Vicinage between the Towns of A. of the Com- 
and B. and A. hath fifty Acres of Com- 5 bath 

4 
of Common, the Inhabitants of A. can- * Fr, 
not put more Cattle into their Com- 100» 
mon than the fifty Acres will depaſture, 
without any Regard to the Common 
of B. for the Original Cauſe of this 
Common was not the Profit of either 
Town, bur to prevent Suits in open 
Countries for reciprocal Eſcapes from. 
one Field into the other. 7 Co. 5 b. 

As for Shack in the County of Shack, 
Norfolk (which is a Sort of Common 
for Cauſe of Vicinage) and the Com- 
mencement thereof, wide 7 Co. 5. 

Before we ſee farther into Common 
Appendant, c. it will be convenient 
1 aſter the Common of the 

or 


; * N bes 


2 
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ſara 

For Common as Lord, cha 

Z- Con- The Lord of the Manor ſeiſed of 1 

mon as the Waſtes in which the Tenants the 
Lord, have Common, may, it's ſaid, feed mor 
the Common by Part or all, of com- not. 

mon Right without Diſturbance, 18 H 

; E. 3.43. 18 Af}. 4. But whether the his ( 
1 Lord by Preſcription may be reſtrained mon 
. to a certain Number, vide 2 Roll. Abr. 275. 
5 267. Pla. 2. mo 
& Upon a if the Owner of the Soil grants to certe 
= Grantfans another Common without Number a Ri 
< Number. there, yet the Grantee cannot uſe Catt 
id the Common with ſo many Cattle, that who] 
I the Grantor ſhall not have ſufficient ſhall 
1 Common for his Cattle. 12 H. 8. 2. feat 
5 Bridgm. 5, 1 Roll. Rep. 365. 1 Saund. 272 
1 345. Co. Lit. 122. 4. 1 Koll. Abr. 399. 201, 
4 Pl. 5. If 
= Upon So where a Man claims Common wher 
1 _w— without Number by Preſcription or favin 
# * Cuſtom, for it is againſt the Nature of he ſh 
_ Hs the Word Common to exelude the Owner 18 E 
1 of the Soil, and it was imp'ied in the firſt An 
it Grant, That the Owner of the Soil ving, 
N mould take bis reaſonable Profit there. mon 
1 Co. Lit.122. 2 Roll. Abr. 265. Letter L. Lord 
Mere And tho per F. N. B. 125. D. Com- "_ 
. a3 the 


. —_ my mon without Number is not admea- 
= - rain. ſurable 
| | ” 


IT 7 PT 6 RE pe» 


Ch.7. Landlozds and Tenants. 25 
ſurable; yet if the Commoner ſur- 


the Cattle of a Stranger in the Com- CO 


| whole Place without Reſtraint, and it 
272. int” Farmer & Hunt. Vide Telv.- 


where the Common is to be taken, * Fe. 


he ſhall have Common there as Lord. &. 


the Alienee of the Soil may feed. it 


1 


4 


charges it, the Lord may diſtrain. Vide 
The Lord by Preſcription may agiſt May agift 


not. 30 E. 3. 27. 

He may Licence a Stranger to put in May li- 
his Cattle, if he leaves ſufficient Com- cence 4 
mon for the Commoners. 2 Mod. 6, 7, Stangen, 
— if A. grants Common to B. in a May ob 
certain Place, A. cannot afterwards erect defeat bis 
a Rick there; for by the Grant the r 
Cattle of B. are to range over the 


mon; but without Preſcription he can- 


ſhall not be in the Power of A. to de- 
feat his own Grant. Cro. Jac. 271, 


201, 202. - 5 ; 
If the Lord alien in Fee the Soil If be alien 


faving his Power of Feeding as Lord, Saving; 


18 E. 3. 34. , 


And if the Lord, without any Sa- If be alien 
ving, aliens the Soil where the Com- without @ 
mon is to be taken, his Common as Sing, 


Lord is gone by the Feoffment 3 hg 


as the Lord might have done before: 
N For 


* 
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For that this Common is given, be- 
cauſe it is in his Soil where the Lord 
_ - - has it, and not becauſe he is Lord, 

—_— YR 


Of Common Appendant. 


That Common Appendant is of 


Common Right, 26 H. 4. 
Appendant That tis not Common Appendant, 
Time out unleſs it has been Appendant Time 
ef Mind. out of Mind. 40 Ed. 3. 10 b. Keilu. 
129. b. Bro. Com. 16. 5 Af. 2. For 
fuch Common cannot be created at 


this Day. 5 Af. 9. Fitz. Aſſize 134. 


26 H. 8. 4. | 

That Common Appendant may be 
through all the Year, ſaving a certain 
Time, at what Time the Lord feeds it. 
27 E. 3. 86. b. 

Alſo it ſeems, that Common Ap- 


Tear ſa- 
ving, &c. 


Limited 


won Con- pendant may be limited upon Condi- 


uon. 37 H. 6. 34. Fitz. Treſp. 85. Br. 
Common 13. | 

Unlimited, That Common Appendant may be 
e. unlimited; ſo quam diu he pays ſo 
So tam 
diu, &c. ving upon fuch a Houſe to which 
the Common is Appendant. Jbid. ut 


ſupra. | 


So 


much; ſo tam diu as he ſhall be li- 


Ch. 7 

So ( 
Comm 
e 
Part o 
mon 1 
Brown 

S0- 


Meadc 
Candl: 


So 
Paſturt 
to all, 

So i 
after 
till it 
Year ; 
Vide 1 

Th 
penda1 


| and to 
penda! 


of the 


where 


Th 
mon 11 
the Cc 
ſhall bt 
the Ce 
Owne 


bath ( 


and M 


Ch. 7. Landlows and Tenants, 25z 

So Common Appendant may be to After Cori 
Common after [the Corn is ſevered till ſevered, 
it is re-ſowed, 37 H. 6. 34. And if vill, Ges 
Part only is re-fowed, he may Com- 
mon in the Reſidue. Telv. 185. 2 
Brownl. 189. Br. Common 13. 

So it may be to Common in the After Hay 
Meadow after the Hay carried, till wry 
Candlemas.”i 75 Eliz. 3. 26. b. 34. 

So it may be to Common in the 
Paſture from the Feaſt of St. Auguſtin, 
to all Saints, &c. Ibid. 389 | 

So it may be to Common two Years For two | 
after the Corn cut and carried away, Tears af- 
ll it is re-ſowed, and every third {9 Ke | 
Year per totum Annum. 22 A. 42 2 
Vide 1 Saund. 343, 344. 

That a Man may have Common Ap- I two 
pendant for thirty Cattle in one Place, Places. 
and to the ſame Land, Common Ap- 
pendant alſo in another Place for Part 
of the ſaid Cattle, and ſo may take it 
Where he pleaſes. 17 Ed. 3. 34. b. 

That a Man may preſcribe for Com- Until 
mon in certain Lands, from the Time £44 ve 1 


the Corn is ſevered, until the Land poems 


ſhall be ſowed again by the Aſſent of 
the Commoners ; for by the Law the 
Owner cannot plough where another 
hath Common, 1 Leox. 73. In Hawks 
and Molineux. : 
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For tee 
Geldings 
in 1000 
Acres. 


To what it 


made thereof. 


The LAM concerning Ch. i 
So a Man may preſcribe for Paſty. 
| rage for two Geldings in a thouſand 


Acres of Meadow, from the fir{t Day of 
May, till the Graſs be there cut and 
made into Hay; for being in ſo great 


a Quantity of Land the Going of two 


Geldings there cannot fo defoul or de. 
bruiſe it, but that Hay may wel be 


Cro. Fac. 37. int” Sir 
John Thomas and Laſſels. 


Tt ought. to be Appendant to arable 


may be Ap- Land, but not to other Land which is 


| __— 


not arable, nor to a Houſe: 
can it be Appendant to Land which i: 


approved. within Time of Memory 


For what 
Cattle. 


the Land, 


bat not. 


out of the Waſte of tbe Lord: Nei. 


ther can Common of Turbary be Ap- 
pendant to Land. 26 H. 8.44. 5 Af. 
2.9. Br. Com. 13, 16. Fitz. Aſlize 
13 

Alſo it ought to be for. ſuch Cattle 
as plough his Land (to which it is 
Appendant as it ſeems) and compeſter 
it, viz. Horſes and Oxen to. — 
and. Cows and Sheep to 
compeſter it. 37 H. 6. 34. Br. Com. 
13. Com. Lit. 122. 

But he may not uſe it with Goats, 
Geeſe, or ſuch like, for theſe are not 
neceſſary to do, ut ſupra. 3 37 H. 6. 34 
Br. Com. 13, 


Neither 


Ch. 7. 
And 

Comme 

Cattle 


prehen 


but thi 


H. G. 3 
401. pb 


Aga 

accord! 
| of the 
| to have 
H. 6. 


cConcer! 


Viz. 


and Cc 
4. 32. 


And 2 
tle ſhal 
there { 


the Ci 
| as the 
| tain in 
| vant 2 


And t! 
Levan 
as may 
to be 
Brown 
a com 
Levan 
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t- And therefore a Preſcription to have Net for alt 
d W Common Appendant for all manner of Nanner of 
Cattle is not good, becauſe it com- Cattle. 

0 prehends Goats, Geeſe, and ſuch like; : 


it W but this is Common Appurtenant. 37 


v H. 6. 34. Br. Com. 13, 14. 1 Roll. Abr. 
„401. l. 2. 

e Again, the Common is admeaburable Common 
ir according to the Quality and Quantity 4dmeaſu- 


of the Freehold, to which he claims able. 
e co have this Common Appendant. 37 
E. 6. 34. Br. Com. 13. Vide poſrea 
concerning Admeaſurement. 
3 Vi. For all thoſe which are Levant Fir how. 
and Couchant upon the Land, 15 Ed. many Cat- 
24. 32. b. 11 K & 12. Br. Com. & * 
„And per Noy 30. dubitatur, what Cat- 
þ tle ſhall be Levant and Couchant ; but Levant 
there ſaid, That the Chief Juſtice in and Cour 
the Circuit held, for ſo many Cattle nt. 


© as the Land to which, &c. may main; 

Is tain in the Winter, ſhall be faid Le- | 

T WW vant and Couchant. Vide 1 Vent. 54. 1 
h And that fo many Beaſts may be ſaid What ſpall 1 
0 Levant and Couchant upon a Houſe be ſaid Le- ''F 
4 3. 


as may be tied there, and are uſually 94”? and 
to be maintained in the Houſe. 2 Chant. 
„ WH £rown!. 101. But per Vangh. 253. in 
t a common Intent, Cattle cannot be 


- Ms o__ a Meſſuage only. 
That 
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By Inha- 


bitant of a 
Town 


May be li- 
mited. 


By whoſe 
Catih. 


By borroav- 
ed Cattle. 


May not 
agiſt, Kc. 


A. 228. 


The LAV concerning Ch. 7. 
That he who claims Common by 
Force of a Preſcription, as an Inhahi: 
tant of a Town, ſhall have no other 
Cattle to Common there, but what 
are Levant and Couchant within the 
fame Town. 15 E. 4. 32. b. Br. Con. 
8. for there is no Diverſity between 
this and Common Appendant. See 
after. | 

That Common Appendant may by 
Uſage be limited to any certain Num- 
ber of Cattle. 17 E. 3.27. 34. b. 

Generally the Commoner cannot 
ule the Common but with his own 
proper Cattle. 11 H. 6. 22. b. Fitz, 
Com. 3. Br. 47. 22 Af. 84. Br. Com. 
40. Fitz. Affiſe 228. N 

If the Commoner hath not any 
Cattle to manure the Land, he may 
borrow other Cattle to manure it, and 
may uſe the Common with them, for 
by the Loan they are in a manner 
made his own Cattle. 45 E. 3. 26. 
11 H. 6. 22. b. 14 H. 6. 6. b. 22 40. 
84. Br. Com. 5, 14, 406. Br. Seiſin 5. 
Fitz. Com. 3, 47. Fitz. Treſ. 33, Fitz, 
AJ. 228. | 

He cannot agiſt the Cattle of 2 

Stranger. 11 H. 6. 22. a. 11. b. 22 
J. 84. Fitz. Com. 3. Br. 40, 47. Fitz. 


5 * 


Ch. 7. 


If h. 
to folc 
being 
Land, 
theſe C 


perty 
10 Cat 


| per Cu 


Wh 
not, / 
If 2 
claims 
tle in 


by rea 


he ſh: 
mon t 
and C. 


fans N 


inſom 
tor ma 
ſame I 
That 
Comm 
reaſon 


Com. 8 


But 
Preſcri 
monab 
ther, a 
it's ſa 


cauſe 


2 
2 
Dy 


[f 


| per Cur. 


by reaſon he is an Inhabitant there, 


| ſans Number, the Grantee cannot put Grant ſang 


| caule he does not ſay it is for Cattle 


Ch.7. Landloꝛds and Tenants, 257 1 

If he takes the Cattle of a Stranger Strangers it 
to fold, and folds them accordingly, Cle ta- 1 
being Levant and Couchant upon the 1 — 
Land, he may uſe the Common with 
theſe Cattle, for he has a ſpecial Pro- 
perty in them for the Time. Mich. 
10 Car. B. R. int Jaſon and Hellyard, 


* - * OW" 112 Os * 5 
e n „ Mn n cri (ap 
: . — * Ne AER : * 


Where Common is grantable over or Granzable 
not, Vide Roll. Abr. 46. pl. 15, 16. over. 

If 2 Man as Inhabitant of a Town, UponClairk 
claims Common for all manner of Cat- as an In- | 
tle in a Place, and claims the Common babitans. 


r . 2 SE * 
n e, en eee, e 
£ '% Inte ; 


he ſhall have no other Beaſts to Com- _ 
mon there but thoſe that are Levant | 
and Couchant: And if a Man grants | 


in ſo many Cattle, but ſo that the Gran- Number. 
tor may have ſufficient Common in the 

ſame Land. 12 H. 8. 2. 15 E. 4. 3 2. b 

That a Man may preſcribe to have By reaſon 
Common for all manner of Cattle by of. a Man's 
reaſon of his Perſon. 15 E. 4. 33. Br. Nu. 
Com. 8. Vid. 1 Roll. 3 66, 398. Br. Com. 48. 

But if a Man claims Common by Void, not 
Preſcription for all manner of Com- ſaying Le- 
monable Cattle in the Land of ano- 22 
ther, as belonging to a Tenement, this CO 
it's ſaid is a void Preſcription, be- 


Levant 


258 


Upon Com- 
mon ſans 


Number. 


What ſpall 
be ſo in- 


texaed. 


Helped af- 
ter Verdict. 


Need uot 
Levant 
and Cou- 


chant. 


In Ga by 


.does not fay 


The LAWS concerning Ch. 5. 


Levant and Couchant upon the Land 
to which he claims it to be Appur- 


_ tenant, ſor a Man $7 have Com- 


mon ſans Number tenant to 
Land ; and when he — the Com- 
mon for all Cattle Commonable, and 
does not ſay for Cattle Levant and 
Couchant upon the Tenement, this 
ſhall be intended Common ſans Num- 
ber, according to the Words; for there 
is not any Thing. to limit it, when he 
for Levant and Couchant; 
adjudged in Error, int' Cobham and 
M hite, Mich. 14 Car. Rot. 403, 494 
Said to be nought upon a general 
Demurrer, but that is helped after Ver- 
dict. Int Cheadle and Miller. Vide 
1 Lev. 196. 1 Saund. 227,346. 1 Vent, 
164, 165, 1 Mod. 6, 7, 75. 3 Mod. 
162. Co. Ent. 656. Cro. Fac. 44. 
But if a Man preſcribes for Com- 
mon for a certain Number of Cattle, 
as belonging to certain Land, he need 


not fay Levant and Couchant. 2 Mod. 


185. See the Diverſity adjudged, and 


1 Koll. Abr. gor. pl.4. 1 gere, l 


Mod. 75. Goat Ac. 2 
It is doubted whether a Corpora- 


a — tion may preſcribe, That every Bur- 


tion. 


gels of the ſaid Corporation hath Tune 
out of Mind had Common in Grob 


ſaus 


mage - 
for th; 


Ch. 7. 


ſans 1 


all the 
man. 
Chief 
could | 
Numb 
But 


| Action 


a Diſt 
Comm 
judged 
14-1 


| of the 
And 3 
but {aj 


laid tc 


\ March 


Pre; 


ore 41 


Was ni 


If in 


Cc. 27 


| juſtifies 
| there ; 


Ju, is 


| prehen 
F and Ge 
Called ] 
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ſans Number ina certain Place for 


all their Cattle, int' Miller and Spate- 
man. 1 Saund. 345, 346. And that the 
Chief Juſtice poſitively ſaid, There 


could be no Common in Groſs ſans We ſans 


Number. Jide 1 Mod. 6, 7. dubitatur. Number. 
But 2 Foxes 115. 2 Lev. 246. in an How the 


Action between the ſame Parties for Preſcripti- 


a Diſturbance in the Uſage of the z, n 
3 3 

Common, it ſeems to have been ad- 

judged a good Preſcription. Vide Hard. 

111. Vet vide Co. Lit. 122. this is one 


of the Commons there enumerated : 
And 3 Mod. 290. arguendo admitted, 
but ſaid, The Preſcription muſt not be 


laid to be ad libitum ſuum. Et vide 


f March 83. oy 


Preſcription for Common omni Tem- In a Hreſt. 


L fore anni in a Foreſt, Cc. and it 


was not found to be a Foreſt. Hard. 


| % 


If in a Bar to on Avowry for Dae Pro om- 


mage f ſant, the Defendant preſcribes nibus E- 
for the Common in the Place where, 


quis, good 


Geld- 
Ce. pro omnibus Equis, &c. and fo _ ; 


| juſtifies the putting in his Gelding 
there; this is a good Plea, for E- 
Jau, is a general Name, and com- 
| prehends Geldings as well as Horſes, 
| and Geldings in common Speech are 
called Horſes, but for Mares it is not 


ſo 


ä 


e- ee Went eee eee eee . 


t ²˙- —˙ SAKSS tr al 
n 


260 


Common 


The LAWS concerning Ch. 7, 
fo adjudged. Cro. Eliz, 798. int” Sta- 


pleton and Morſe. 
If in Bar of an Action of Treſpak 
Defendant pleads, that he, and 


of Paſt all thoſe whoſe Eſtate he hath in the 
rage. Manor of M. have Time out ol 
Mind had Paſturage for two Geld- 
ings in the Place where, and fo ju. 
Y ſifies, this is a good Plea ; for ſuch 
Common may be claimed by the 
Name of Paſturage; adjudged. Cr, 
Eliz. 27. inter Sir John Thornhill and 
ERS. * | 5 
Preſcripti- If a Man in Bar to an Avowry 
on for Com- for Damage-feſant preſcribes, That 
M. = he and all thoſe whoſe, Cc. have 
i had Common pro Magnis Averiis (for 


great Beaſts) in the Place where, 


Cc. and ſo juſtifies his putting in 


the Geldings to uſe the Common; 
this is a good Plea :. For Magna 4. 
veria may well be intended Horſes 
Oxen, Kine, or ſuch other Bealts 
of theſe Kinds which are Common- 
able, and by the common Phraſe of 
People are well known amongſt them, 
and there needs no Averment that 


the Gelding was one of the Magna 


Averia; adjudged. Cro. Fac, 508. int 
Standred and Shoreditch. | 


But 


Ch. 7. 
But 
ſor Con 


| pro Bia 


dubitat1 


| Sheep v 


Conies, 
Vide 


| Caſe o 
there ( 
| tle, exc 
be calle 


It a 
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| But whether a Man may preſcribe Magna 

for Common pro Magnis Averiis, viz. Axeria, 

| pro Bidentibus, &c. 1 Saund. 227. * 

dubitatur. And the Chief Juſtice ſaid, 

Sheep were great Beaſts in reſpe& of 

Conies, Oc. 

\ Vide 2 Roll. Rep. 173. where the Sheep and 

| Caſe of Standred is adjudged, and Tearlings. 
| there ſaid, That all manner of Cat- 

| tle, except Sheep and Yearlings, ſhould 

be called Magna Averia. 

| If a Man hath Time out of Mind Comma 

= had Common of Eſtovers in a cer- Appurte- 

tain Place to be burnt in ſuch a van of E 

{ Houſe, and to mend the old Houſes * 

and old Hedges; this is not Com- 

mon Appendant, but Appurtenant. 

II H. 6. 11. b. 

And if a Man and his Anceſtors, Ay appur- 

and all thoſe whoſe Eſtate he hath zenant to 

in a Houſe, have had Common for # Houſe. 

| two Beaſts. in a certain Place; this 

| allo is not Appendant, but Appurte- 

| nant, 11 H. 6.12. 

Upon a Grant of Common by a Gran 

| Deed of Bargain and Sale of Black- Deed, bow 

acre, which Deed is afterwards in- Apurte- 

roll'd; this was held a. good Com- Ref: 95 

mon Appurtenant to B. although the os 

Grantee had nothing in the Land at after Act. 

| the Time of the Grant; and though it 

| N ſhall 
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262 The LAWS concerning Ch.) 
ſhall not relate to ſettle the Eſtate in 
him ab initio, inaſmuch as this has Re. 
ference to the Bargain and Sale, and 
to the Eſtate which he had by Force 

thereof. Mich. 15 Jac. B. R. inter 

Gawen and Stacy, ES: 
Yan after And ſo it is where the Grant of 
Purchaſe. Common had Reference to that which 
a Man ſhould afterwards purchaſe ; for 
it is not neceſſary that. he ſhould have 
the Land at the Time of the Grant. I; 
Tv: the In+ So if a Man bargains and ſells Black: 
rolment of acre to B. and after before the Deed 
«Deed. is enroll'd, by another Deed grants 2 
Common to the ſaid B. for all the 
Cattle which ſhould manure and eat 
the ſaid Blackacre, and after the Deed 
is inroll'd ; this ſhall be a good Com: 
mon Appurtenant to the ſaid Black- 
acre; and the Court ſaid it ſhould be 
ſo without any Help of Relation. It 
eaſdem Partes ut ſupra. 
To a con- So where a Man grants to B. Com- 
tingent E- mon for all his Cattle which manure 
ſtaie. Blackacre, and after he purchaſes it; 
this was ſaid to be good Common 
Appurtenant to this Acre upon a Con— 
tingent, though he had nothing in it 
at the Time, Cc. int eaſdem Parts 
ut ſupra; but here is made a Quart, 
inaſmuch as the Grant had no Refe- 
1 rence 


Aſſart 


Ch. 7. 


rence. 


Roll. 4 


H. 


% 2, 


and h 


; IJ. pr. 
| Succeſ] 
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ſaid to 
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fart; ac 
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J Lands, 
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| and ty 
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rence to a future Purchaſe. Vide 1 1 
Roll. Abr. 400. pl. 5, 6. 5 " 
Ei. ſeiſed in Fee of a Waſte called ToLandow 
II,. Heath, granted to the Prior of S. auelber 1 
and his Tenants in S. Common in Fus '1 

| I. præd', Habend' to them and their 1 

| Succeflors as Tenants in Fee; and 1 
this was ſaid to be Common Appurte- | 1 
„ nant to the ſaid Land which the Prior 1 
e bad in. . aforeſaid, for: that it could 1 
„rot be a Common ſans Number, but x 
„referred to the Landi Inter Sacheverel/ Y 


ef and Porter, 1 Roll. Abr. 400, pl. 7. 
TY |! Oo. Car. 482. 1 Jones 297. Adjudged 
he W upon a ſpecial ep e 1 
t One granted to another a certain Commen in 1 
el Afart with Common of Turbary, as Craft. ö 
m. belonged to two Hides of Land, with 
-: the Appurtenances in D. and this was 
ſaid to be a Common in Groſs, being a Gram de 

| Grant de Novo, not by Preſcription, Novo. 
| and not Appurtenant to the ſaid Aſ- 
| fart; adjudged, 5 Af.9,Fitz. Aſſixe 134. 
If A. as Appurtenant to a certain Comman 
| Meſſuage, and twenty Acres of Land, extinguiſ#- 
| hath Common in the Land of B. ed and re- 
and after B. enſeoffs A. of the ſaid e. 

| Lands, in which, &c. by which the 
Common is extinguiſhed ; and af- 
| ter 4. releaſes to B. the ſaid Meſſuage 

and twenty Acres of Lands, with all 
\ | | Com- 
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264 . The LAN concerning Ch.) 
Commons, Profits and Commodities 
thereunto appertaining, or occupied, ot 
uſed with the ſaid Meſſuage: This is 
faid to be a good Grant of a Ney 
Common for the Time. Trin. 39 Eliz, 
int Bradſhaw and Eyre, Cro. Elix. 

| 570. ; 
Averment Rot becauſe it was not there aver. 
pf Uſer. red, that this Common was there- 
| with uſed at the Time of the Leaſe, 
it was adjudged againſt the Defen- 


dant who claimed the Common. 
So of a Co- 
pybold that 


eſcheats cheats, to which before Common in 


the Demeſne of the Lord did belong, 
and the Lord by Deed grants it by 
the Name of a Meſſuage, Cc. and 
of whatſoever Common to the faid 
Meſſuage belonging, c. or with the 
ſame uſed. 2 And. 168, Cro. Eli. 
794. 

Mood not If a Man preſcribes to have Com- 
Appurte- mon of Eſtovers to his Freehold, ſcil. 
nant to ſell. à Houſe, he cannot preſcribe to fel 
the Wood, for this cannot be Appur- 
tenant. 11 H. 6. 11. b. Vide No) 14). 


but muſt ſhew they are to be burnt 


or ſpent in the Houſe. 1 Sd. 354 
but he may preſcribe to build new 
Houſes. Cro. Jac. 25. 


90 


So if a Copyhold Meſſuage l | 


for She 
in a Fi 


nant to 


not pr 


and Co 


there b 


IV. ch. v1 
FR. 
| Term. /, 


That 


Commo 
and ſuc 
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So a Man may preſ:ribe to have as But to 4 
much Turf yearly as two Men can dig burn, &c. 1 
in one Day. 1 Lev. 231. 8 
A Man may preſcribe to have Com- Common 
mon Appurtenant to a Manor for all Abpurte- | 
manner of Cattle. 14 F. 6. 6. b. and % 79 4 1 
it is noted to be there ſaid, Common 2 1 
E Appendant, which cannot be, Hide 

1 Roll. Abr. 401. Let, A. 22 2. Fitz. 

Tieſ. 33. Br. Com. 1 

So a Man may preſctibie': to have So 10 4 
Common Appurtenant to his Free- Freevold. 
hold for all manner of Cattle. 20 A/. 

8. Br. Com. 41. 

A Man may preſcribe that he and To ad- 
all thoſe whoſe Eſtate he hath in the Ceurſe for 
Manor of D. have uſed to have a 309 Sbeep. 
| Fold-Courſe, ſcil. a Common of Paſture 
for Sheep not exceeding three hundred, 
| in a Field, ſci]. C. Field, as Appurte- 
| nant to the ſaid Manor; tho? be does 
not preſcribe to have them Levant Levant 
and Couchant upon the ſaid Manor, and Coucb- 
there being a certain Number limited. 4. 
Mich. 11 Car. B. R. in: Day and Spoo- 

%. Vide ante for how many Cattle. 

Term. Mich, 6. Car. Rot. 193. 

+ Thats Man miy preſcribz to have Pr Hoes, 
| Common Appuitena't for his Cattle Goati, &c. 
net Commonable ; as 8815 Goats, 

| and ſuch ke. Co. Lit: 122 
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266 The LAIWS concerning Ch.7, 


At every That a Man may preſcribe to have 


Seaſon. Common Appurtenant to his Freehold 

for all manner of Cattle, at every Sea- 

ſon of the Year ; adjudged, 25 AJ. 8. 

Br. Com. 41. Trp | 

For Hogs, That 2 Man may preſcribe to have 

Levart, Common Appurtenant for Hogs Le- 

F. vant and Couchant upon ſuch Land. 
Mich. 5 Jac. per Cur. 


Hou Common Appurtenant may be uſed, 


How he He that hath Common Appurtenant, 

may not cannot agiſt the Cattle of a Stranger 

451. 13 3.37 | 

May bor But he may borrow Sheep of ano- 

raw She» ther to compeſter his Land, and with 
theſe he may ule the Common. 14 H. 
6. Fitz. Treſp. 33. Br. Com. 14. 


ib what That a Man may uſe a Common 


Cattle. Appurtenant to his Manor with Cattle 

that are for his Houſhold. [bid. Vide 

Roll. Abr. 40 1. Let. N. pl. 2.3. Br. Com. 14. 

Nhat not. But he cannot uſe the Common 
with Cattle that are to fell. 701d. 


Of Common in Groſs. 


Not from Common Appendant cannot be made 
Common Common in Groſs, for this is fot 
Appen- Cattle Levant upon the Land, t9 
dant. | | which, 
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Bealts may be granted over. Cro, Jac. May be 


Ch. 7. Landlows and Tenants, 267 


which, Cc. and therefore it cannot 
be ſevered without Extinguiſhment. 
9 E. 4.39. 26 Hen. 8. 3. Cro. Car. 5 42. No Seve- 
That it may not by Grant be ſevered „ rance. 
{rom the Soil. 

So Common Appurtenant for Cat- Net from 
tle Levant and Couchant upon the Common 
I.znd, cannot be made in Groſs for the 4ppurte- 
zforeſaid Cauſe. Nevil 384 19 H. 6 . 
33. 6 Br. Com. 33. But that Common 
Appurtenant for a certain Number of 


14. per Cur”. adjudged that it could granted 
not by Grant be ſevered from the“ 
Land, becauſe he had it only ſub modo, 
viz, for Beaſt Levant, Ge. 

If A. and all thoſe whoſe Eſtates he Afay in 


hath in the Manor of D. have had Gr, by 4 
Time out of Mind a Fold-Courſe, ſci}. Grant over 


Common of Paſture, for any Number 


of Sheep not exceeding 3oo, in a cer- 

tain Fieid, as Appurtenant to the faid 

Manor; he may grant over this 

Fold . Courſe to another, and fo 

make it in Groſs, becauſe the Com- 

mon is for a certain Number; and Fer à cor- 
by the Preſcription, the Sheep are #77 N. me 
not to be Levant and Couchant up— _ 

on the Manor: But it is a Common 

ior ſo many Sheep Appurtenant to 

the Manor, which may be ſevered 

N 2 {rom 


268 The LA concerning Ch. 5. 
Which may from a Manor as well as an Advowſon 
be ſevered. Mit hout any Prejudice to the Owner 


of the Land where the Common is to 


be taken. Mich. 11 Car. B. R. int 
Day and Spooner. Cro. Car. 432. 1 
Jon. 375. 1 Roll, Abr. 432. pl. 4 
intr. Mich. 6 Car. Rot. 183. | 

But there the Caſe was wherker 
granted it might be granted over with Parcel 
over with of the Manor, and ſo ſhould be Ap- 
e. purtenant to this Parcel? And it 1s 
adjudged in Banco, that it ſhould paſs 
as Appurtenant to this Parcel, and ſo 
held per Cur in B. R. 

That a Man may preſcribe to have it 
ſor all manner of Cattle. 15 E. 4. 33. 

The Grantee of Common for a cer- 


May be 


For <vhat 
Cattle. 


Not of a 

Stranger. tain Number of Cattle, cannot Com- 
mon with the Cattle of a Stranger, 
18 Ed. 4. 14. b. 

Don the If a 3 licenſes a Stranger to put 

Lord's Li- his Cattle into the Common, this 

cence. ſhall be intended of Commonable Cat- 


tle only, and not of Hogs, 2 Mod. 7. 
put if the Licence be for a particu- 
lar Time, *tis otherwiſe. id. 

If in an Action of Treſpaſs brought 
by a Commoner againſt a Stranger for 
pu ting his Cattle into the Common, 
whereby he could not have Common 


in ſo large a Manner; and the Deten- 
dant 


n 
3 
RY 


Wes 
I 
9 


n 
8 


for the Commoners. This is no good ift. 


| the Plaintiff mult particularly ſnew the e Sur- 


Com. 5. Br. Seiſin 5. 22 Af. 84. Br. 
Com. 40. Fitz. Af}. 228. 


his Name. Ibid ut ſupra. | Will. 


manure his Land, he may uſe the e Cattle. 
Common with them, for they are in a 
= manner his Cattle by borrowing ; and 
= the Cattle which manure the Land, of 


Ch.7. Landlords and Tenants. 269 


dant pleads a Licence from the Lord In pleading 
to put his Cattle there, but does not“ Licence, 


aver there is ſufficient Common left S. ele 


Plea ; though it may be objected, the 
Plaintiff may reply thereunto, yet be- 
ing the very Gift of the Action, the 
Defendant ſhou'd have pleaded there- 
to: Adjudged in' Smith and Feverel, 
2 Mod. 6. ä 1 
Bet in an Action againſt the Lord, Muſt ſhew 


Sure, 8 | mak 

If a Commoner have no Cattle, he By whoſe 
cannot agiſt the Cattle of others to Castle. 
uſe the Common. 45 E. 3.25.b. Br. 


So he cannot command his Tenants Not of Te- 
at Will, to uſe it with their Cattle in 747!s 4? 


But if he borrow other Cattle to By borroco- 


Right ought to have Common. 45 E. 
3. 25. . 22 Af. $4, Cc. ut ſupra. 

If a Man at all Times have uſed Appendant 
Common with his Cattle Couchapt aud not 
and Levant in certain Places, and not . 


N 3 . 


The LAN & concerning Ch. ). 
with other Cattle coming; this is 
Common Appendant to this Place, and 
not in Grols. 22 AP. 36. 13 Co. 66, 
Br. Com. 23. 

If a Man grant Common to ano- 
ther for Vears, and do not declare in 
what Place he ſhall have it, this is 
void. 9 H. 6. 36. Br. Grant 5. 

If a Man grants to another Com- 
mon ubicunque Averia ſua ierint; 


270 


What ſpall 
be a good 


Grant. 


Ubicung; 
Averia 
ſua ierint. 
is a good Grant by Averment, in 
what Place his Cattle ſed at that Time 
of the Grant, before or after, 9 H. 6. 
36. Br. Grant 5, Fitz. Com. 2 Br. Com. 
3. But without ſuch Averment, this is 
no good Grant. 9 H. 6. 36. 

Again, if a Man make ſuch a Grant 
as above, yet if the Cattle of the 
Grantor did never ſeed in any Place 


Benefit by 


Aver ment. 


Where no 
Benefit by 
the Grant. 


the Grant or after, the Grantee ſhall 
have no Benefit of the Giant, Jbid, 
Br. Com. 5. 

But if he grants Common in that 
manner, and after he occupies and 
marures 100 Acres of Land with his 
Cattle, and after he becomes ſo poor 
that he hath no Cattle; yet the 


Ven a 
ſuture Oc- 
ci pation by 
the Gran- 
tor. 


. the 10D Acres. bid. 
1 | 80 


(whereſoever his Cattle went) this 


before the Grant, or at the Time of 


Grantee ſhall have the Commun in 
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bis Cattle in any Place, the Grantee 


rint, if the Grantor put his Cattle in 
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So upon ſuch a Grant, if the Grantor & at or | 
at the Time of the Grant or after,feeds 7 


Place. 
may Common there allo. 9 H. 6. 36. any Place 


do upon ſuch a Grant of Common, Se Ubi- 


u cunque Averia of the Grantor fe- ©2486 
; 3 | ierint. 
his Garden or in his Corn, the Gran- 
tee may put his Cattle there alſo, Ibid. 
But if there be ſuch a Grant), and Quære, 


the Grantor dies, "tis made a Ouære, if the 


If the Grantee ſhall have Common &74tsr 


5 | i f | die. 
after his Death ? bid. 


And if a Man grants Common to Of C:m- 
another for all his Cattle throughout mon 
his Manor, yet he cannot Common in reren 
the Garden of the Grantor's Parcel of““ Aa nor. 


the Manor, but only in ſuch Places 


where a Man of common Right ought 

to Common. 1b. Br. Com. 

But upon ſuch Grant he may Com- How con- 
mon in any reaſonable Part of the firued, 
Manor, tho' not Waſte or Common be- 


fore; adjudged, Cro. Car. 599. For by 


the Grant there is no Reſtraint to the 

Waſte or Commons. | 
Again, it a Man grant Common to Quango- 

another, guandocungque Averia ſua ies cunque 

r1at, (whenſoever his Cattle ſhould Averia 

go), the Grantee ſhall not have 94 jerint 


Common, but when the Cattle of 


N 4 the. 
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the Grantee are in the Common. 9 
A6. 38. Fita, Com.. 2. Br. 3. Þr. 
Grant 5. Hob. 40. cited and agreed. 
Cro. Car. 599. but objected, that the 
How in- Clauſe, Quandocunque, &c. is void, 
ended, becauſe it reſtrains all the Effect of 
= the Grant. Reſp. econtra, for Modus 
@& Conventio, &c. And it is not in- 
tendable, the Grantor will forbear to 
put in his own Cattle to defraud the 
Grantee of his Common. Vide 1 Rep, 
87. 
ypere it "if one grants Common to another 
may be at in his Hand, every Year that it lies 
the Gran freſh; this is good, though it be 
zor Mill. at my Will, whether he ſhall have 
* any Profits, for I may ſow it. 17 E. z. 
4. b. 


Where the Ard if A. grants Common to B. 


Intention jn certain Land for all his Cattle, 


and Lim Yhich ſhall be Levant and Couchant 
tation muſt 


be obſerved, upon Black- Acre, where B. hath no- 
thing in Black: Acre, ſo that it can- 
not be appurtenant; yet this ſhall 
not be a Common in Groſs, becauſe 
the Intention and Lintacion of rhe 
Grant is to Cattle, Levant and Couch— 
ant. Agreed int Gawen and —_ 

Trin. 15 Jac. B. R. 
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That a Man may grant to ano- Upon 4 


tber, Common in one Place for all Grant in 


two ſeveral 


manner of Cattle, and in another Place Plas 


for ten Beaſts; and ſo the Grantee 
may put the ten Beaſts in either of 


the two Places. 17 E. 3. 34. 0. 
Seiſin of Common, how obtained, &c. 
A tortious Uſer of Common cannot Not by 4 


put one in Seiſin. 45 £:43; 25. 2 | Br, tortious 
Com. 5. Br. Seiſin 5. 22 A0. 84. Br. Uſer. 


Com. 40. Br. Seiſin 36. Fitz. Afſ.228. 


As a Commoner cannot get Seiſin Notby Te« 
by Cattle which he agiſts, for ſuch t 4 
Uſer is not-lawfal ; ſo he cannot gain Will. 
Szilin by the Uſer of his Tenants at 


- 


Will being his Servants.with their Cat- 


tle, by his Command, in his Name, 

for their Uſer with their Cattle is tor- 

tious. id. ut ſupra. | = 
But if the Commoner hath no Cat- Sen deli- 


tle, and ſo takes the Cattle of ano- 974 ) 


ther, and the Tertenant delivers Seiſin MY 


to the Commoner, and is preſent when 
the Cattle are put in, and he aſſents 
to the Uler and Putting in, or com- 

mands him ſo to do; this is a good 

Seiſin. 45 E. 6. 26. 22 Af. 84. Br. Sei- 

Ain 36. 


„ So; 


274 The Ls concerning Ch. 


By the So if the Commoner hath no Cat- 
2 tle, he may take Seiſin by the Cattle of 
boo. Another, and chaſe them back preſent- 


ly ; for the Continuance is tortious, 
and this is ſaid to be a good Seiſin. 
45 E. 3. 26. Br. Seiſin 5. Br. Com. 5, 
But Br. Com. 5 1. *tis made a Quære, 
and this ſeems not to be Law, for the 
putting them in without Continuance, 
Tortious. is tortious. 22 / 24. Br. Com. 40. Br 
Seifin 36. Fitz. 228. 
Upon Com- If a Man hath Conlmon ſans Num- 
mon ſans ber, if he hath. been ſeiſed of this 
Number. with Cattle, without any certain Num- 
ber, as 20, 30 or 40, this is ſaid to 
be a good Seiſin. 11 H. 6. 23. 
Delivered That if a Man recovers a Com- 
by the She- mon, and the Sheriff upon a Writ of 
wa by Fa. Seiſin comes to the Place, and by Pa- 
rol delivers to him Seiſin of the Com- 
mon; this is a good Seiſin of the Com- 
mon to have an Aſſize. 22 Af. 84. 
Bro. Seifia 36. Fitz. Aſſiſe 228. 
Upon Seiſin Where the Seiſin of the Father is 
of the Fa. not ſufficient for the Heir. 45 E. 3. 
ber. 25. Br. Seiſin 5. 22 Af. 84. Br. Seiji 

36. Fitz, Aſfiſe 228. 

U;onSeiſin But the Seifin of Leſſee for Years of 
of a Leſſee a Common, is ſufficient for him in 
for Tears. Reverſion. 45 E. 3. 26. 22 Af. 84 

Fitz. Af. 228. Br. Seiſin 36. 
| Ws What 


has 
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fu bat Things a Commoner may do. 

„ For the Intereſt.. and Power of a 2 

. Commoner, and the general Learning ers 
5 thereof. 

. thereof; vide Bridgm. 10, 11. Godb. 

„ 123,124. 2 Leon. 201, 202. 

e Where he may make one. or more May mals 

„ Gaps to put in his Cattle, if the Com- Gaps. 

mon be incloſed. Vide Gold}. 117. Lit. 

| Kep. 38. 2 Inſt. 81. 

„May throw down the. Hedges. 2 Throw 

is Mod., 65, 66. 1 Brown. 228. down 

„it the Lord makes à Pond in the ese. 

o © Common, the Commoners may let the Let out 
Water out. 1 Brownl. 288. Mater. 

n- If the Lord of a Common makes Upon the 

of © Cony-Burrows in the Common, and Lord ma- 

a” © fiores them with Conies ; though he 8 
= Burrocus. 

n- bas no Warren, yet the Commoners | 

n- © cannot juſtify the Killing the Conies, 

4, that they may not increale to the Pre- 

10 judice of the Common. Adjudged Mar not 

Is int Hodſon and Grifſel, Mich. 5 Fac, — 

3. H. R. Vide Godb. 123, 124. 2 Bulſt. 

in 116. Ielv. 105. Cro. Elix. 876. Cro. 

Jac. 229, 230. 1 Brownl. 227. 2 Leon. 

of 201. 4 Leon. 7. 

in Again, if the Lord of a Common Bit may; 

4. makes Cony-Burrows in the Com- "_ bei- 


mon, and ſores them with Conies, Abe. 
by 40 xz 


bY; KA 
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by which the Commoners cannot have 
ſufficient Common; yet the Commo- 

ners cannot juſtify the Killing the Co- 

nies, but ought to bring their Aſſiſe 

or Action againſt the Lord, for they 

cannot be their own Judges: Sed du- 

Dubita- bitatur. So Bridgman 9, 10, 11. Du- 
r. bitatur, Whether a Commoner may 
preſcribe to kill the Conies, ſo often 

as the Common hath been oppreſſed. 


where the Caſe of not killing is ſaid to 
May not, be adjudged. So Godb. 123. Cony's 
though no Caſe. So 2 Leon. 201, 202. and 4 Leon. 
other Re- 7. adjudged, though it ſhould be ad- 
mech. mitted the Commoner hath no other 
4 Remedy. Cro. Fac. 229, 230. 

But Adion But it ſeems, every one of the Co- 
againſt the pyhold Commoners, by Preſcription in 
Lord, the Waſtes of the Lord, (if the Lord 


bave an Action of the Caſe againſt the 
Lord, averring, that by this his Com- 
mon is impaired. 1 Roll. Abr. 106. Pl. 
19. 405. Pl. 2. x 
Thourh And that an Action lies, notwith- 
the King landing the King grants to the Lord a 
. Free Warren there. 8 Jon. 12. Wriich 
. 16. Palm. 3 19. And accordingly, Te/v. 
1343. it was adjudged in an Action by 
the Heir of the Commoner, for the 
1 Con- 


Vide Cro. Jac. 195. and Telv. 104, 105. 


ſtores the Waſte with Conies) may 


the 
kill t! 
thing 
with 


judge 


Bellor 
90. pi 
being 
the ( 
profit 
comp 
Jac. | 


Lutw 
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e Continuance in his Time. Vide Cro. | 
- WW 74.195» Telv. 104, 105, Cc. Sed vi- ! i 
de 1 Lut. 108. 'f 
e Again it's ſaid, That if the Sheep of May ys IM 
y the Commoners are killed, by falling dig and 1 
—¹into the ſaid Cony- Burrows ſo made by eb up the | 
the Lord; yet they cannot juſtify the % 
y WW Digging of the Land, and Stopping q 


n them for the Cauſe aforeſaid. Trin. 11 
Jac. B. R. ſed dubitatur. 2 Bulſt. 115, 

5. 116. adjndged, Cro. Jac. 229, 230. 

0 If J. S. hath Land adjoining to the May no 
Land of J. D. in which J. N. hath Kill the 
Common of Paſture, and J. S. makes Contes. 

* Cony-Burrows in his Land, and ſtores | 

| them, with Conies, which come into 

| the Land of J. D. J. N. who hath 

| the Common of Paſture, cannot there 

kill the Conies, becauſe he hath no- 

thing to do there, but to take the Graſs 

with the. Mouth of his Cattle. Ad- 

| judged, Mich. 43 & 44 El. B. R. int 

| Bellowe & Loughdon. Vide 1 Roll. Abr. 

90. pl. 9. Cro. El. 876. The Action 
being brought by J. D. adjudged ; for Cory a 
the Cony is a Beaſt of Warren, and Beaſt of 
profitable as Deer are, and not to be Maven 
compared to Vermin. Owen 114. Cxo. 


Jac. 195. Telv. 105. 2 Bulſt. 116. 1 
Lata. ,., 1-06 


Mich, 
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Mich. 10 Car. Adjudg d int Everily 


See where | 


i#t's ſaidbe 
may kill 
the Contes. 


But cannot 
ha ve an 


Action. 


al a- 


tion of ta- king the Cattle of a Stranger Damage- 
feſaut upon the Common in his own 


king Cattle 
Damage- 
feſant, 


and Wilkinſon, in B. R. Such a Com- 
moner brought an Action upon the 
Caſe againſt J. S. who, without any 
lawful Grant or Preſcription, had 


ſtored the Land adjoining with Conies, 
by which the Conies came into the 


Land where he had Common, where- 
by he loſt his Common; and adjudg'd 
that the Action does not lie, and 2 
Judgment given in Banco, reverſed 


accordingly in this Caſe in a Writ 


of 


Error; and the Court gave the Rea— 
ſon, becauſe: here the Commoner may 

kill the Conies. Vide Cro. Car. 387; 
1 Roll. Abr. go. contra 1 Jones 356. 


ſame Caſe adjudged, and the Judg- 


ment reverſed accordingly. 


A Commoner may juſtify the Ta- 


Name, for the Intereſt which he has 
in the Common. 15 H. 7. 2. b. 11, 


13. b. 14 H. 7.3. b. 9 Co. Mary's Caſe, 


112. 5. F. N. B. 128. c. 10 Ed. 4. 4. 
15 H. 7. 13. 6. agreed. | 


How be 
may lay 
an Action. 


2 Co. 112,113. 1Brownl.t 97. 2 Brun. 


But he can have no Action, un] 


laid, per quod his Common was | 


paired, Kelw.47. a. But for this v 


els 
M- 


ide 


555 
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55. 1 Roll. 89. pl. 8. Br. Com. 35, 39+ 

Br. Juſtification, 15, 

And if a Copyholder, by the Cu- A#jon by 

ſtom of a Manor, has uſed to have Commoner 

Common for all his Cattle Levant and en 41g 

Couchant upon his Cuſtomary Tene- 8 TR 

ment, in a certain Place, Parcel of the 

Manor, and a Stranger digs Turfs 

there, and carries them away, by 

which his Common is impaired ; an 

Action upon the Caſe lies, declaring, 

That the Defendant dug fo many 

© Turfs there, and them with his Horſes 

and Carts (the Graſs then and there Ho 

growing, treading down with his Feet muſt de- 

| in Walking) from the Place aforeſaid re in 

unjuſtly did take and carry away, Cao: 

whereby the Plaintiff could not have 

his Common for his Cattle in ſo bene- 

ficial a Manner as before he had; and 

this is ſaid to be a gocd Declaration. 

| Though the Commoner cannot have 

| any Damage for the Taking and Car- 

| Tying away of the Turf; yet the Co- 

ming upon the Land with his Horſes 

and Carts to carry them, is a Preju- 

dice to the Common. And there, per What is 

quod his Common is impaired, is the e Cauſe 

Cauſe of the Action, and the Carry- 4 

ing and Taking them is a Means of oy 

tne Impairing thereof Mich, 9 Car. 
inter 


280 


# 


How he 
muſt de- 
clare upon 


Treſpaſs by 


4 Stran- 
ger's Cat- 
tle, 


Not for 
every little 


Treſpaſs. 


Where the 
Lord put 5 
in his Cat- 
tle contrary 
to Ci ftom. 


The LAM concerning Ch. 7, 
inter Teary and Godier, adjudged. This 


being moved in Arreſt of Judgment 


upon ſuch a Declaration, the Damages 
being intire. Holland and Lovel a 
like Point. 2 Brounl. 148. 9 Co. 113, 
Co. Ent. 9. pl. 8 14. pl. 12. Godb. 343, 
2 Roll. Rep. 308. adjornatur. 

That Treſpaſs lies againſt a Stran- 
ger, for ſuftering his Horſes, Cc. to 
eat, 'c. the Graſs, whereby he could 
not have his Common in fo beneticial 
a Manner. 9 Co. 11. 2 Brownl, 55. 
Jenk. Rep. 144. By which Book, though 
the old Opinions are otherwiſe ; yet 
an Action will lie, elſe the Commoner 
may be without Remedy ; for the Cat- 
tle may be gone before he can take 
them Damage-feſant. But he ſhall not 
have an Action for every Petit Trel- 
pals ; but for ſuch only, whereby he 
could not have his Common in ſuch a 
beneficial Manner. 9 Co. 113. 1 Brown, 
197. Br. Com. 24. Keilu. 47. 1 Roll, 
Abr. 405. pl. 5. 

If there be a Cuſtom, that a Cloſe 
ought. to lie freſh, and hained every 
ſecond Year till Lady-day, after the 
Corn cut and carried away, and J. &. 
hath uſed Time out of Mind to have 
Common in the ſaid Cloſe after Lady- 
day, till it is ſowed again with Corn, 0% 

is 
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his Cattle Levant and Couchant upon 


n 
Ve 


v4 


a certain Tenement, as appurtenant 


© thereto: In this Caſe, if the Lord of 

the Soil of the ſaid Cloſe puts in his 

Cattle in the ſaid Cloſe againſt the 

EZ Cuſtom, when it ought to lie freſh 

and hained; by the Cuſtom, the ſaid 

J. though he be but a Commoner, 

yet he may take the Cattle of the Commoner 
Lord there Damage-feſant, and juſtify 74 take 
it in an Action of Treſpaſs brought 
E againſt him by the Lord of the Cloſe qa; 
= where he took the Cattle; for it will 
be the worle Common, if the Lord 

= may eat the Graſs before the Common 

is to be taken by the Cuſtom. Mich. 
14 Car. inter Trulock and Mhite, ad- 

© judged ; this being moved in Arreſt 
of Judgment, a. 


them Da- 


mage-te- 


So where the Lord by Cuſtom is So where 


ſtinted to a certain Number of Cattle, the Lerd 
and yet he puts in more. Telv. 129. 
Vile Cro. Jac. 208. 1 Brownl.187,188. 
& In which Caſe ſome of the Judges 
& doubted, whether as the Stinting the 
H Lord was gained by Cuſtom, a Culiom 


is ſtinted fs 
a Number. 


and Ulage to diſtrain ought not to 
be aledged ; but how far the Lord 
may be reltrained to a certain Stint, 
vide 2 Roll. Abr. 267, Letter L. 


Tis 


, * „„ 
a - - Res — .-$ 
— 5 Oh erm. enemd ty ar} , ” > 41% a 
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Genera! 
Nule. 


The LAN concerning Ch. , 


*Tis ſaid to be a general Rule, 
That in other Caſes the Tommonen 
cannot diſtrain or chaſe out the Cat- 

tle of the Lord or Tertenant Damage- 

feſaut; for which, ſee 2 Leon. 203. 
_ Telw. 104, 105, 129. Gro. Fac. 208, 

1 Brownl. 187, 188. Godb. 182. 
Where A Commoner in an Action of Trel. 
Commoner paſs cannot juitify his Coming there, 
Ns wo with an Intent to put in his Cattle 
Jjuftſy there, if he does not put them in. Ad. 

judged, Paſch. 17 Fac. B. R. iat' Sit 
H. Spelman and Hermitage. 

But the Commoner may juſtify bis 
Coming to ſee if the Paſture in it be 
fit to receive his Cattle. Paſch. 17 
| Fac. 8. N. 

Mere If A. bath Common of Eftovers in 
Com moner the Woods of J. S. and F. S. cuts Part, 
Eſtovers or all the Wood; yet A. cannot take 
. any Part of this which is cut, but ſbi 
, be put to an Aſſiſe or Caſe, as bis E- 
Grantor, ſtate is. P. 17 Fac. B. R. ut ſupra. Ci. 
Eliz. 826. Cro. Fac. 257. 1 Roll. Air, 
567. Plu. 3. Telv. 188. 1 Brownl. 197 
200. 1 Bul. 93, 94. Vide 9 Co. 112. 
1 Brownl. 197. 1 Roll. Abr. 108, P. 
42. 5 C 
Or if cut So if one grants to me 1090 Cord 
by aStran- of Wood to be taken at my Election, 


5 ger. and the Grantor or Stranger cuts * 
i g 
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6 R the Part of the Wood, I can take 
no Part of that which is cut down. 
K 5 Co. 25. Sir Tho. Palmer's Caſe, Cvro. 
» Elia. 820. Noy 32. Moor 692. Pl. 
3.9 9557. Telv. 188. 


0 But if a Man daims. all *s Thorns, Where be 
c. growing in ſuch a Place, he may wa fake 

off take 1 though cut down by ano- OR + 

re ther. Cre: Fat. I53-: - Jeb. 788. N 

tle aun, 219, 220. 1 Bulſt. 93, 94. 

. lf a Common every Year in a Where a 


Flood is ſurrounded with Water, yet Common is 
E the Commoner cannot make a Trench Tae e 
4 with Wa- 
© in the Soil to avoid the Water, be- . 
cauſe he has nothing to do with the 

17 Soil, but only to take the Graſs with 

3 | the Mouth of the Cattle. 12 H. 8,2. 

E 13 H. 8. 15. D. 36 H.8. 36. b.39. Vide 

3 | Bulfe 116. Briagman 10. Godb. 52. 

So the Commoner cannot cut Where be 
© Buſhes, Fern, &c. which impair the 74 mo 
Common, (Bridgm. Io.) unleſs it be 2 * . 
155 ſpecial Preſcription; for if he 

makes any Thing de novo in the 

Land, he is a Treſpaſſer, but he 

. may amend and * a Thing ab- 

q uled. And therefore, if the Land 

x " full of Mole-Hills, he may dig May dig 
4 hem down. 1 + Say] 228. So if down 
there be Holes dug in the Common Mole- 

Y to the Damage of che Land, they — 

3 may 
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. may put again the Earth dug into it, have 

YZ Place. make 
Approvement of Common concerning it, 'Th 
ul | „ | ooo 
4 Not by By the Order of the Common Lay, ſt 
; [ Common ets be no Approvement, becauſe the EL YL 
[| ve, Common iſſued out of the whols Lord 

4 Waſte. 2 Inſt. 85. 2 lift 
I unleſs by By the Common Law, the Lord Aion 
L Common might approve againſt any that bad 17. 

4 Appeniant. Common Appendant, but not again Or 
1 2 Commoner by Grant. 2 Leſt. 47% leave 

1 8 Roll. Rep. 365. Reſidi 
By the By the Statute of Merton, cap. 4 down 
q Statute of becauſe great Men having enfeofted Ite 
F Merton. others of ſmall Tenements in their cary, 

AH great Manors, complained they could $7. 

„ not make their Profit of the Reſidue It e: 
5 of their Manors, as Waſte, Woods WW 11 8 
| and Paſtures; It was provided, when Whe 
|. Inqueſt up- ſuch Feoffees bring an Aſſiſe for their ficient, 
|. on an Aſ- Common of Paſtute, and it is elledged ſufficie 
4 iſe. they bave not ſufhciert Paſture be- W the Re 
| longing to their Tenements, [ngrel after it 
5 | or Regress, the Truth ſhall de inqui— Improv 
red by the Aſſiſe; and if found they I See af; 
| have not ſufficient, Oe. they ſhall Phe 
| Se ſin re. recover Seiſin by the View of the Why Inc 
: covered. Inquelt, and by their Diſcretion ſhall Ccals, 


7. 


aw, 
the 
ole 
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bad 
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| ldem 86. - 


Ch.7. Landlows and Tenants. 285 


have ſufficient, &c. the other ſhall Pro ft of 
make the Profit of the Reſidue, and = Reſi- 
HE. 


be quit of the Aſſiſe. 


Ibis Statute was made 20 H. 3. 20 H. z. 


| See the Explanation thereof. 2 Juſt. 
| $5, 86. Vaugh. 257. 


That it extends only to enable the How Sta- 


Lord to approve againſt his Tenants, tute ex- 


2 laſt. 85. So it may be tried in an bend, &c. 
Action of Treſpaſs. 2 Inſt. 88. Godb, 
E117. 


Or if the Lord incloſe any Part, and Upon 
leave not ſufficient Common in the Lord's Ing 


Reſidue, the Commoner may break Hure. 
| down the whole Incloſure. 2 Inſt. 88. 


It extends not to Common of Piſ. Nez to x 
cary, Turbary ; Eſtovers, &c. 2 Infe. Piſcarry, 
8 c. 


It extends not to Common in Groſs. Nor 75 


3 Common in 
When 'tis found they have not ſuf- Groſs. 


ficient, the Inqueſt ſhall find what is Lord may 


ſufficient, that the Lord may approve approve the 


he Reſidue. 2 Inſt. 88. And though F de. 
after it ſhould prove inſufficient, the 
Improvement continues. Idem 87, 88. 
dee after. | 

he Improvement is to be made Ey Incle- 
by Incloſure, and not by digging for /e. 
Ccals, & c. 2 Juſt. 87. 1 Sid. 106. 4 
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By a And if the Lord make a Feoffment 
| Feoffee. of Part, his Feoffee may incloſe ; for 
the Feoffment in its Nature was an 
Improvement. 2 Iuſt. 17. 
| Purchaſe And thereby tis diſcharged of the 


by Tenant: Common, and if the Tenant pur. 
chaſe it, his Common is not extin- 
_ gviſhed. IL id. | | 

May not But the Lord cannot improve the 
approve all. Whole, leaving them ſufficient in o- 

ther Lands. 2 Co. 25. b. 

_ By the Statute of Weſim. 2. cap. 46, 
Wei. 2. he Statute of Merton ſhall bind 


2 Neighbours, and ſuch as claim Common 
Merton. of Paſture appurtenant to their Tene- 

ments; but not ſuch as claim Common 

by ſpecial Grant or Feoffment, for 1 
| certain Number, or otherwiſe. | 
How A Neighbour is bound, though 
8 he dwell in another Town, fo the 
ech, Town and Commons adjoin. 2 1. 


| 474. 
Mhere the And if the Lord hath Common in 


_ the Tenants Ground, the Tenants 
1 may improve within this Act. bid. 
75 And yet there ſeems as if the Com- 
mon of the Lord was reſerved upon 

the brit Feoffment. 7674. 
Concerning That by Occaſion of a Windmil, 


Windmills, Sheep-cote, Dairy, enlarging of a Court 


Shee p- | + - 
neceilary for Curtilage, none ſhall be 


Ch. 7 
grieve 
for Co 

Not, 
for Ex: 


an Ht 


Beaſt-| 
And il 
done fe 
1, 
ther of 
be an: 

And 
grie vec 


cient 


1 Lev. 
And 
approv 


it is th 
| other | 


known 
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near v 
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ing ſha 
Hedge 
and to 
It is 
Timber 

487. 
That 
Day ON 
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grieved by Aſſiſe of Novel Diſſei in 


R 
* 2 
SE 
- — = 
1 


wh "0 — 5 — 
. 


ſor Common of Paſture. 458 
; Note; It's ſaid, theſe above are but Houſe for mf 

| for Examples; for the Lord may erect : Beaſt- 7 
„ in Houle for the Habitation of a reper. * 
Beaſt-keeper. 2 Juſt. 476. 1 Lev. 62. 4 
5 And it muſt be ſhewn that it was 


done for his neceſſary Reſiance. Vide 
„ 97. 1 Keb. 283, 314. and whe- 
ther of a necellary Curtilage it ſhould 
be an antient one, dubitatur. 
6. And none in ſuch Caſes ſhall be Though 
* grie ved, though there be not ſuffi- "= 
on cient of Common left, 1 Inſt. 476. 
Leu. 
i And where any having Right to Upon levy- 
r epprove, levies Dyke or Hedge, and , Dykes 
| it is thrown down in the Night or 2 
i other Seaſon, & c. And it cannot be 88 
the known by Verdict of Aſſiſe or Jury 
by whom, and the Men of the Towns 
near will not indict ſuch as are guilty 
of the Fact; the Towns near adjoin- 
ing ſhall be diſtrained to levy the Reparation 
Hedge or Dyke at their own Coſts, and Da- 
and to yield Damages. mages. - 
It is ſaid that the cutting down of 
Timber is not within the Act. Raym. 
7. 
That if the Profternation in the Publick + 


Day or Night was before the Face Frefter- 
15 of tion. 


— * 2 22 
_ „ r 4 2 
r 8 - 
. . * * * * * K 2 PS a J - 
2 e * g £ HABIT” ns nt 


2 4 *s 2 "i; 
* 8 
a Tyr - 1 R$ 


OO. ht Fn © A — 


U PEE TO EIS HER. S 


N 9 * ut 
r he aw I a Rr n 
* r ae Ser 2 „ ay r 
——_——— 9 y REP is os *** 


288 The LAN concerning Ch.). 
of the Owners, or ſo publick, that the 
Offenders may be known ; it is not 
i within the Act. 1 Lev. 108. a Traverſe 
. taken accordingly. 
Y Inqui- For the Inquiſition and other Pro- 
| ſition, NC, ceedings upon this Act, vide Cro. Car. 
i 280, 440, 580. 1 Jon. 307. 1 Sido: 
212. 1 Lev. 108. 1 Mid. 66. 
| The In- And no Time being appointed for | 
| ditment, the Indictment, it's ſaid it ſhall be in. 
i} when. tended within a Year and a Day. 2 Ii, 
1 476. 1 Roll. Rep. 365, Per Cro. Car 
I 440. a convenient Time. 
Y Afion a- That the Lord ſhall bring his Action 


gainſ bor- upon this Statute againſt the Towns 
1 2. bordering round about the Town where 
I the Fact was done ; and Judgment ſhall 
YA be given, That they ſhall at their pro- 
* per Coſt make the Ditch, &c. 2 Luft. 
- 477. 1: Ro. Rep. 305. : -- * 

per 3 Ed. 6. c. 3. the Statutes 


The Sta- And 
n oe” of Merton and Meſtminſter are con- 
ay » firmed, and treble Damages given to 
e. 
the Commoners that recover in ſuch 
Aſſiſe againſt the Lord. 
Admeaſurement of Common. 

Whereit Concerning the Admeaſurement of 
lies. Common, and where it lies, vide F. 


N. B. 125. 


It 
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againſt 
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It lies by one Commoner againſt By a Com- 
another; but if the Tenant ſurchar- er. 
ges the Common, the Lord ſhall not 
have a Writ of Admeaſurement againſt 
the Tenant. Ibid. A. D. EET, 

Per 2 Inſt. 86. It lies only for and For a Com- 
againft ſuch as have Common Appen- -A- 
dant. But O, & vide F. N. B. 125. Ndans. 
D. 1 Roll. Rep. 365. | 


* 


125. 2 9 5 

So if the Lord ſurcharge the Com- Not 4- 
mon, or approve without leaving ſuf- gainf the 
ficient, the Tenant ſhall not have a © 


> 


Writ of Admeaſurement againſt him, 


but an Aſſize. F. N. B. 125. D. 

That no Writ of Admeaſurement Not à- 
lies againft a Commoner ſaus Num- 44 
ber, nor ſhall his Common be admea- — 
ſured. Jbid. But the Tertenant may zer. 
diſtrain his Cattle. 1 Saund. 345. 

Vide 1 Lutw. 98. That one may Foreſt» 
preſcribe for Common in a Foreſt for 
Sheep in the Fence-Month, but may 
not preſcribe for Goats. [dem 81. Agreement 

An Agreement for encloling the Jo ee 


; : ine the 
Common, and ſharing it among the dar 


Parties, decreed to be performed ; decreed to 
but decreed alſo, That if there were b- /erform- 
| 8 "- any ein Chan- 

} ery. | 
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to that Agreement, they 
be prejudiced thereby; provided that 


mon may 


The LAIWS concerning Ch. 7. 


any Perſons who had Intereſt in the 


ſaid Common, who were not Parties 
ſhould not 


it ſhould not be in the Power of one 
or two wilful Perſons to oppoſe the 
Publick Good. Caſes in Chancery, 1 


Par. f. 48. Thirveton Walt ae, 
WhenCom- 


Where one has a Right of Com- 
mon in a Common Field, from the 


be taken in Time the Grain is carried off, until it 


4 common 


Feld. 


is ſown again; the Sowing of a {mal 
Parcel of ſuch Field ſhall not ouſt the 


Commoner from taking bis Common 


in the Reſidue of the Field. Mich. 8. 


Jac. 1. B. K. Trulick and  Riggedy 


Yelv. 185. 
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Statute 29 Car. 2. which avas J 
ade to prevent Frundi nud . 
Perjuries, and feluteꝶ to Bar- 1411 
gains in buying aud ITO = | 

Good and Chattels. „ 1 


Fiete, It is to be obſerved, That Bavpain of 179 | 

no Leaſes, Eſtates or Intefeſts, ei- Goodscbove nl! 

ther of Freehold or. Terms of Years, 101 | n 

or any uncertain Intereſt (not being | J 

Copybold or Cuſtomary Intereſt) of, It 

in, to or out of any Meſſuages, Ma- 29 | 

nors, Lands, Tenements or Heredita- 4 

ments, ſhall be aſſi gned, granted or 19 

ſurrendered, unleſs it be by Deed cr | 

Note in Writing, ſign'd by the Parties 

ſo aſſigning, &c. or their Agents there- 

unto lawfully authoriz'd by Writing, or 

by Act or Operation of Law. 

Allo, that no Contract for the Sale of 

any Goole: Wares, Merchandizes, for 

the Price of Ten Pounds Sterling, or 

upwards, ſhall be allowed to be good; 
Except the Buyer ſhall accept Part Goods deli 

of the Goods fo ſold, * re- veres. 

ceive the ſame, 
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292 The LAV concerning Ch. 8. 
Eurneſt.. Or give ſomething in Earneſt to 
bind the Bargain, or in Part of Pay- 
ment: . . PEST Tn = 
Note oo Or elſe that ſome Note or Me- 
Memo- morandum in Writing of the ſaid 
randum. Bargain be made and ſigned by the 
Parties to be charged by ſuch Con- 
tracts, or their Agents thereunto law- 
fully aurhorized : . 
And if ſo done, the Action for the 
Money may be brought any Time 
within Six Years; (or after Six Years, 
if an original Writ be ſued out within 
| SIX: Learns.) * . Re 
No Per-. Alſo, That no Action ſhall be brought 
formance upon any Agreement that is not to be 
after a performed within the Space of one 
. Year from the Making thereof: 
No Execu- Nor whereby to charge any Execu- 
tor to an tor or Adminiſtrator upon any ſpecial 
ſeer, &c. Promiſe to anſwer Damages out of his 
own Eſtate: | 
Nor one ſor Or whereby to charge the Defen- 
the Debt of dant upon any ſpecial Promiſe to an- 
another. ſwer for the Debt, Default, or Miſ- 
: carriage of another Perſon : 
Nor uton Or to charge any Perſon upon any 
Conſid of Agreement made upon Conſideration 
Marriage. of Marriage. 5 


Or con- Or upon any Contract or Sale 


rate of of Lands, Tenements, or Heredita- 


* 


thoriz 
So 
Good: 
der tl 
by th 
delivei 
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unleſs 
the P: 


ed aft 
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will ne 
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ments, or any Intereſt in or concern- 5 
ing them: _ J ĩ 8 "= 

Unleſs the Agreement upon which Unleſs 4 

ſuch Actions ſhall be brought, or ſome pe a 
Memorandum or Note thereof ſhall 1 
be in Writing, and ſigned by the Party 

to be charged therewith; or ſome other 

perſon thereunto by him lawfully au- 
thorized. | 

So that if the Agreement be for Agreement 

Goods, Wares, or Merchandize, un- vot to deli- 
der the Price of Ten-Pounds; yet i "OT 
by that Agreement they be not to be 
delivered within a Year, 
That Agreement ſeems to be void, Void with- 
unleſs put in Writing, and ſigned by out Wri- 
the Party to be charged thereby. #2: 

And though Earneſt be given up- Eurneſt 
on ſuch an Agreement, not to be per- there will 
formed within a Year, it ſeems it will 207 bind. 
not help. | 
| Allo if the Contract be for Goods, Receipe of 
Sc. above Ten Pounds; and though Part vt 
Earneſt be given, or Part of the % bind 
Goods received; yet if the Remain- for a ye 
der be by ſuch Contract to be deliver- 
ed after a Year, this Contract (unleſs 
put in Writing, and ſigned) it ſeems 
will not bind for the Remainder. Sed 
Ju. 1 


f O 3 And 


* N 


- 
b 
+ 
| 
1 
* 
. 


2 r * m4 2 * 
o * 7 
— 2 . > ** — 
Into er — pag et oads 2 22 


— 


* — ————ů bh 
nr — — — — wn 


N > ON — — ——  ——  — —— ——— ͤ—uͥh„—ͤa got pg” 
8 „ — = . * _ ey * n 


How if no 


— 
—— 3 


0 —— „. 1 
— * T1 9 ” Ng — - 
7 E Cad. 85 1 ral) — — * ba 
. * : Mp er 
8 * tee + ae ns * 
- 2 ” _—_ 
— 2 
J 


F * 


294 


Le Ld 7 8 concerning Ch, 
N * And ſo if the Agreement or Promiſe 
men 


471 that are not to be performed in a 


Jer a Tear Year's Time from the. Makings i it will 

avitbout 

Writing Memorandum be made. 

But if no Day is ſet, or the Time 

Day be ſet. is uncertain, as. to pay ſo much at the 
Day of, Death, c. it is otherwiſe ; 
for it does nat appear. but. that might 
| happen within a Lear. 

To pay an- Again, if any Perſon” promiſes. to 

other Debt pay the Debt of another Perſon, or to 

&c. anſwer for the Default or Miſcarriage 
of another Perſon; 


Example. 


Debt he owes you: 
Or, Truſt ſuch an one, and if he 
don't pay you, I will! 
Or, If be don't do ſuch a Thing, 
I' make you Satisfaction. 
Theſe Promiſes, as 5 e with- 
out a Note or Memorandum under 
Hand, will ſignify nothing, though 
it was at his Requeſt, and though you 
may alledge and ſhew a 6999 Cophce- 
ration for it, 
UnonConfs- 


deration of Conſideration of Marriage; 
Marriage. 


As 


be to do any other Thing or Thing; 


not be binding . unleſs. ſuch Note or 


As if he ſhould. gay, Trouble not 
ſuch a Man, and f will Pay, Au. the 


Alſo, if che Agreement be upon ſome 


Ch. 8. 
1 


will 1 


womat 


Her! 


ſiderat 


ting. 
But 
for ſuc 
Marria 
withor 
Caſe, 1 


mile. 


And 
Tenem 
Interel 


ting ut 


As 
fuch a 
like: 

Or 
Life, 
"Twill 

And 


cutor « 


clal Pre 

As 1 
tor ſay 
him fe 


| ſtator, 


I will 
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As, I will give you ſo much if you Example, 


will warry my Daughter or Kinſ- 


= \ 
G51 WT, 


ane Th Beet OD 1 
Here the Marriage is made the Con- 
ſideration, and fo void without Wri- 
tig,, EL 3 

But to ſay, I will give you ſo much 3 
for ſuch a Horſe at e Pay of my 3 
Marriage; this is otherwiſe, and good 
without Note: For the Horſe, in this 
Caſe, is the Conſideration of the Pro- 
miſe. | $$ „ | A | 
And if it be about the Sale of Lands, About Sale 
Tenements, or Hereditaments, or any of Lands, 
Intereſt therein, it muſt be put in Wri- &c. 
ting under Hand as aforeſaid. 

As if a Man promiſe to ſell you Example. 
ſuch a Houfe, Piece of Land, or the 
like: i 5 

Or to make a Leaſe for Years, or 
Life, of any Lands or Tenements : 

[Twill not bind without Writing, Ce. 

And laſtly, not to charge any Exe- Tv charge 
cutor or Adminiſtrator upon any ſpe- an Execu- 
cial Promiſe to anſwer Damages, c. . 

As if an Executor or Admmiſtra- Example. 
tor ſays to one that is about to ſue 
him for Money owing by the Te- 
ſtator, &. Forbear your Suit, and 
1 will pay your Debt. This Promiſe 
TTL O 4 Will 
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Evidence. 
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will not bind to make him anſwer 


Damages of his own Eftate, unleſs it 
be put in Writing under Hand, Gc. 

Therefore every Agreement not to 
be performed within a Year ; 

Every Agreement with an Execu- 
tor concerning the Teſtator's Eſtate; 

Every Agreement to pay the Debt, 
Cc. of another Perſon; 

Every Agreement, where Marriage 
is the Chief Conſideration ; 

Every Agreement concerning the 
Sale of Lands, &c. muſt be put in 


Writing, and ſigned by the Party to 


be charged. 


So that in the Particulars above- 


named, it is abſolutely neceſſary that 
there be ſome Note or Memorandum 
to make good ſuch Contracts, Promiſes 
and Agreements. Hh 
Note, That by Stat. 7 Fac. 1. 12. 
None keeping a Shop Book, his Exe- 
cutors or Adminiſtrators, ſhall be al- 


lowed to give it in Evidence for Wares 
or Work above one Year before the 


Action brought, unleſs they have ob- 
tained a Bond or Bill for the Debt, or 


brought an Action for the Money with- 


in one Year next after the Wares de- 
livered, or Work done. 
But 


Ch. 
= 
betv 

TT rac 
chan 

fallin 
mutu 


Cont 


It 
Hoes 
18ne 
_ ſi 
pay a 
Beare 
Note, 
Virtu 
ſuch ] 
E mai 
Ant 


\ ſuch | 
 aſſigna 


Bills « 
ſon, of 
may n 
as the 
chang 
ſuch N 
ſigned 
Action 
ligned, 


LI in. 4 —C 
F. , 


Ch. 8. Landlows and Tenants, 
But this Act is not to hold Place 
between Merchant and Merchant, 
Tradeſman and Tradeſman, or Mer- 
chant and Tradeſman, for any Thing 


falling within the Compaſs of their 
mutual Trades and Merchandize. 


2 


Concerning Notes promiſing Payment. 


It may here be obſerved, from Sta- 
tute 3 & 4 Ann. c. 9. That all Notes 
ſigned by any Perſon, &c. whereby 
any ſuch Perſon, &c. ſhall promiſe to 
pay another Perſon, &c. or Order or 
Bearer, the Money mentioned in ſuch. 


Note, ſhall be conſtrued to be, by 


Virtue thereof, due and payable to 


ſuch Perſon, &c. to whom the ſame 


is made payable. | 
And allo, ſuch Note payable to es af- 


ſuch Perſon, &c. or Order, ſhall be ſignable 
aſſignable over, in Manner as Inland over. 


Bills of Exchange are. And the Per- 
ſon, to whom ſuch Money is payable, 
may maintain an Action for the ſame, 
as they might upon ſuch Bill of Ex- 
change, And the Perſon, &c. to whom 
ſuch Note ſo payable or Order, is al- 
ſigned or indorſed, may maintain an 
Action againſt the Perſon, &c. who 
ligned, or any who indorſed the ſame, 
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Damages as in Caſes of Inland Bills, and recover 

and Cat. Damages and Coſts of Suit: And in 
Caſe of Nonſuit or Verdict againſt 
the Plaintiff, the Defendant t to recover 
Coſts er the n 


See more in ou he concern- 


ing ind Bills” Wedges ang Protelting 
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Ap. IX. 


Several — Matrers 8 
to Farmers, and ſuch as keep 
and fen Fheep, and other 
Beafti; ur alſo relating ib Ac- 
tions for Nuſances done by one 
Tomas 70 another, &c. ' 


Y 25 H. 8. 13. None ſhall receive Nene 10 
or take in Farm for Term of Life, take above 
Years or at Will, by Indenture, Copy erm, 
of Court-Roll, or wile any more 
Houſes or Tenements of Husbandry, 
whereunto any Lands are belonging, 
in Town, Village, Hamlet or Tithing; 
within this Realm, above the Num- 
ber of two ſuch Holds or Tenements; 
and they are to be ſituate in the ſame: 
Pariſh where he dwells, on Pain to for- 
feit to the King and Informer three 
Shillings and four Pence for every Week 
he takes the Profits of them. 

Zy Stat. 21 H. 8. 13. No Spiritual How by 
Perſon ſhall take to farm to himſelf, Spiritual 
(or to any other for his Uſe) any he 
Lands or other Hereditaments for Life, 

Years. or at Will, on Pain to forfeit 
ten 
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ten Pounds ſor every Month he ſo con- 


tinues the ſame, to be divided betwixt 


the King and the Proſecutor. 

But this Act not to extend to any 
Spiritual Perſon, for taking any Arch- 
biſhopricks, Biſhopricks, Abbies, Pri- 
ories, or Collegiate, Cathedral, or Con- 


ventual Churches; nor to any ſuch 


Perſon who ſhall tender, or make any 
Traverſe upon any Office concerning 
his Froek@ld.-ct 

Parſonage T he ſaid Act alſo provides, that no 
orVicarage. Spiritual Perſon ſhall take in Farm any 
Parſonage or Vicarage, on Pain to for- 
Forfeiture. feit 40 5. for every Week that he or 
any other for his Uſe ſo occupies the 


ſame, and alſo ten Times the Value of 
the Profit or Rent that he makes there- 


of; both which Forfeitures are to be 
divided betwixt the King and the Pro- 
ſecutor. See after. 


Sheep keet- Alſo by 25 H. 8. 13. None ſhall 


ing. keep in his own Poſſeſſion, at any 
one Time, above two thouſand Sheep, 
on Pain to forfeit for every Sheep kept 


above that Number 3 5.44. to be 
proſecuted for a Subject within one 
Year, and for the King within three ; 
but here Lambs ſhall not be accounted 
as Sheep till Midſummer 'I welve- 
month after their Fall, 


And 


Ch. 
Ane 
Sheep 


of any 


ſhall 1 
ſo tha 
ſo mat 
they 1 
fand : 
his Ne 
be en 
Child 
thouſa 
But 
keep 


Statute 
Rate © 
_ Juſt 
hear a 
miited 
take a 
ſame. 
And 


. . 


One h 
for the 


his Gr 


Ch. 9. Landloꝛds and Tenants. 3of 
And if any happen to have more Exception 
Sheep than two thouſand, by reaſon 

of any Executorſhip or Marriage, they 
ſhall not be impeached by this Law, 
ſo that in one Year after they put off 
ſo many, that at the End of the Year 
they may not have above two thou- 
ſand : Neither ſhall a Child, during 
his Nonage, (nor any Perſon for him 
be endamaged by this Act, which- 

Child ſhall have by Legacy above two 
thouſand Sheep given him. 

But every Temporal Subject may Exceptions 
keep (upon his own Demeſne Lands) 
as many Sheep as he will, or for the 
Maintenance of his Houſe, above the 
Number of two thouſand, | notwith- 
ſtanding this Act. 85 

A thouſand | Sheep meant by this Sixſcore 
Statute ſhall be accounted after the pro Cent. 
Rate of Sixſcore to the Hundred. 

Juſtices of Peace have Power to Fine. 
hear and determine the Offences com- 
miited againſt this Act; but ſhall not 

| take a leſs Fine than is limited by the: 

| ſame. : 

"I by the Statute of 2 & 3 P. G 2K 3 P. 
M. c. 3. Whoſoever ſhall feed above & M. c. z. 
One ents and twenty ſhorn Sheep Sheep- 

. for the moſt Part of the Year upon Feeder. 

his Grounds, which be ſeveral and 

| . | apt 
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apt for Milch Kine, and not Common- 
Hz | able, and mall not for every ſixty 
PD fees 


Cown 


Beaſt- 


Feeders, 


Sheep keep one Milch Cow; and more- 


over, for ſixſcore Sheep yearly rear 
One Calf during the Time of Keeping 
fuch Sheep, ſhall forfeit to the Queen 
and Informer for every Cow net kept, 
for every Month 20's. and as much 


for evety Calf not reared. f 


& ; ' 
or * ty er 


Alſo, whoſoever ſhall feed upon his 
ſeveral Paſtures above twenty Osen, 
Ronts, Steers, Scrubs, Heiſers, Kine, 
and ſhall not for every ten Beaſts keep 


one Milch Cow, and for evety two Kine 
wean and rear up yearly one Calf (ex- 


cept it die) ſhall forfeit as before; 


the Suit to be commenced within: one 
Vear after the Offence committed, and 


not to bind ſuch as keep Sheep, er 


feed Beaſts for their own Proviſion, 


Juſtices in their Seſſions have Power. 
to hear and determine the Breach of 


this Statute. | IG 36 
The Stat. 27 H. 8. 6. provides for 


the keeping of Mares in Parks. 


And 23. H. 8:13. is made againſt 


keeping Stoned- Horſes: (under Size) 


upon Foreſt or Common Greund. 


Several 


Ch. 9. 


Several 
70 be 


11 on 
to a Ho 
ſtraiteni 
Water e 
Ground 
or if on 
ſet up 
Van 


by Cuſte 
ſtifable. 
267. 1 
288, &. 

If one 
put it o 
that Me 
I may ha 
Entries, 

Where 
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cannot h 
a forme 


, 
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Several Alion, a on the Caſe ey neceſſary E 
to be known by all Farmers, &cc. qo? 


If one diſturb another in his Way Stopping ufp 
to a Houſe or Land, by ſtopping. or * N 
ſtraitening of it, or ſtop or turn his | 
Water coming to his Houſe, Mill or 
Ground, or the Ligbt to his Houſe; 

or if one ſtop a Ditch or River, or 

ſet up Flood-gates, ſo as to make the 

Water overflow and drown his Ground 
adjoining, he may have an Action of 

the Caſe againſt him for it. See aſter, - 
Highway, Private Way, @ co . © 

But if a Man ſtop or turn Water on- Turning 
ly to amend his Banks or Mills, having off Water. 
by Cuſtom or Uſe done it, this is ju- 
ſtifable. 4 Co, 86. 1 Co. 50. Lit. Rep. 

267. 1 Vent. 274. 2 Vent. 138, 185, 

If one ſtop a Stream of Water and Drowning: 
put it out of it's old Courſe, and by another's 
that Means my Ground is drown'd, Sund. 

I may have an Action. New Book of- 
Entries, f. 18. Dyer 248. . 

Where I have an ancient Mill, and Diverting: 
an ancient Water-courſe to maintain Water 
it, if any Man ſhall divert it, that 1 f 
cannot have the Uſe of it to my Mill 
a8 formerly, I may have an Action 
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zo The LA concerning Ch. g: 
on the Caſe againſt him. Style's Rep, 
370. 4 Co. 86. Fide'y Lev. 133. 1 Mod. 
Kep. 48. 
Difarbing If one dilturb me in my Walk, Fold 
44 me or Foldage, Watering- place, Church. 
. way, or High-way, Iſle or Seat in the 
Church, or any other Profit appen- 
dant, which I have had Time out of 
Mind, as belonging to my ancient Houſe 
by Preſcription, I may have an Action. 
4 Co. 32, 89. 5 Co. 1, 76. 12 Co. 10x. 
1 Bulſt. 47, 69. 2 Hul. 14, 129 

Bendl. 89. 


- 


För 1 Action lies for not t folding Sheep on 


folding his the Plaintiff's Land, whereby the Plain- 
Sheep. tiff loſt the Benefit of Foldage. » 2 Vent. 
Sin Rt et 


Diſturbing If one diſturb me in my Common, 


Common. that I cannot have it as liberally as 
formerly I have had, an Action lies. 
Style's Rep. 164. 1 Cro. 390. Hetl. 143. 


. If one dig a Pit in a Place where 
Pit there. I have Common, by Occaſton where- 


of my Beaſt there going falls in jt and 
is hurt, I may have an Action. 2 Oro. 

158. 1 Vent. 195. 
Inchſing If one inclofe Land which ſhould 
Common. lie open in a Manor, by which the 
Commoners have not enough for to 
common their Cattle, or eat up the 


Common, ſo much that the Commo- 
ners 


Chis. 


ners he 


it's ſaic 
Action 
Gin 


If tl 
a Wate 
be diſt 
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Ch. 9. Landlows and Tenants. 305 
ners have not enough; in this Caſe, 
it's ſaid every Commoner may have his 
Action againſt him. F. N. B. 145. 9 
C. 11 . 1 

If the Inhabitants of a Pariſh have Hatering- 
a Watering- place by Preſcription, and —_ 
be diſturbed in it, each of them, (as it 
ſeems) may have an Action for ſuch 
Diſturbance. 27 H.8.27, Finch's Ley 177. 

If the Leflor out me that am an Executor 
Executor of the Leſſee for Years, or Leſſee 
my Executors after me, of the Term, oled. 
each may have an Action on the Caſe, 
or an Eject. Firme. 4 Co. 94. 

If the Leſſee keep out his Leſſor, Leſſor hin- 
coming to view his Houſe; if any «red to 
Waſte be done, the Leſſor may have . 

„ on Action againſt him. 2 Cro. 478 
s If a Leſſee for Life makes a Leaſe for Te for 
s MW Years, and the Leſſee for Years com- Life a- 
z. J mits Waſte for which the Leſſee for £4 Lef- 
e Life is puniſhed; in this Caſe he may 5 ny 
e- have an Action againſt the Leſſee for MA 
d Years, and recover as much as the Leſ- 
0. ſor doth or may recover of him. Paſch. 

38 Elix. B. R. Genmie's Caſe. 
Id So if the Leſſee for Years of a Leſſee a. 
ae Houſe leaſe it for Part of the Time, gainſt Lef- 
to and that Time expire, and the Leſ- ee. 
ie ſee continue in full Poſſeſſion, and 
o- pull down Part of the Houſe, 2 
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Leſſor's 
Neglect to 
Jay, &c 0 


Tenant at 
Vill. 


Tenant by 


firſt Leſſee may have an Action of the 
_ Caſe againſt him. Triv.'6' Car. 1. R. B. 

If my Leſſor that is bound by Law 
to repair my Houſe, or to pay Subſi- 
dies, or the like, neglect it, and! I ſuf. 
fer thereby, -I may have an Action on 
the Cale againſt him. Dyet 36. 2. 37 
21 H. 71 OG 

So the Leſſor may hive this Aktion 


| againſt his Tenant at Will, for volun- 


tary Waſte committed by him; but 
not for negligent or Permiſft ve Waſte. 
rs, Dyer 122:< 20 HS: 
and therefore it has been adjudped, 
That where Tenant at Will ſuffered 
the Houſe to be burnt by the negli- 


gent Cuſtody of his Fire, this Ac- 


tion would not lie 


againſt him. Cud- 


lip and Rogues Trin. : W. & M. Nor. 


646. 
But an Action on the Caſe Jes 


Elegit. -againft Tenant by Elegit, who holds 


Lord cut- 


over, or cuts 1 r the Meer 
tendred. 21 E. 3. 16. 
If the Lord cut Fans the Copyhol- 


zing down der's Trees without his Leave, (or 
Copybolders elſe a ſpecial Cuſtom of the Manor 


Fees, 


to enable him to it) the Copyholder 
may have Caſe againſt the Lord for 


it. Mich. 3 Jac. B. R. Croſs and 


Abbot ; and Trin. 17 Jac. by juſtice 
Haug h- 
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Haughton, and this notwithſtanding he 
leave the Loppings of them. 
Alſo, if the Lord cut down any Simile, 
Tree of his Tenant that is to have 
the Lops, and take it away, Caſe lieth. 


1 Brownl, 97, 231. 


If the Lord cut down all the Copy- simibe. 
holders Trees, and not leave him Fire- 
wood, Sc. Tenant may have Caſe 
againſt bim. Brounl. ibid. 141, 197) 

298. 2 Brownl. 57, 331. 

If the Tenant refuſes to grind at Refuſing 
the Lord's Mill, as hath been uſed #98774. 
Time out of. Mind, Action lieth a- 
gainſt him. 1 Vent. 167. 2 Vent. 292. 

1 Saund. 215. 

For Voluntary Firing his Houſe, Damage 
whereby my Houſe is burnt, wide by Fire. 
Bendl. 155. and 3 Lev. 359. 

See the late Act at the End of this 
Treatiſe. < 

If one be Time out of Mind to re- Not e- 
pair a Hedge between my Cloſe and pairing 
his, and be let it be unrepaired, that Fences. 
my Cattle go into his or other Mens 
Ground, or other Mens Cattle go into 
my Ground, by Reaſon of which I 
have Damage, I may have Action of 
the Caſe for it. 2 Cro. 699. 20 Jace 
B. R. See 1 Vent. 264, 274, 275. 


So 


River, 


Damage. 


Accident. 
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Not ſcour- So if one be to repair or ſcour a 


82 Ditches Ditch, and do it not, by which my 
. 
cial Damage, Caſe lieth againſt him. 
F. N. B. 93. G. 11 H. 4. 28. Action, 
Cc. 30, 34, 36. 3 
- If one be to repair a Wall, or Bank 
of a River, and do it not, or doth it 
Kc. not ſufficiently, whereby my Land 
is drowned, I may have an Action ſur 
DW Tae. * 
But in theſe Caſes, and ſuch like, 
I muſt aver ſome ſpecial Damage to 
me, by the not doing thereof. Tris, 
20 Fac. B. R. 2 Bulſt. 280. 
Sea-Banks Aifo an Action of the Caſe will lie 
&c. for me againſt him which ought to 
repair a Mound or Bank of the Sex, 
or of any great River, and doth it not, 


Banks of 4 


Special 


by which my Land is drowned ; fo of 


the Bank of a River. 29 Ed. 3. 3% 
13 I 4. 7.15 04 19. 


Note ; But if the Breach and Inun- 
dation be by any extraordinary Acci- 
dent, as by Tempeſt, or the like, no 
Action lieth. 10 Co. 139. | 
Highway. If the Highway be to be repaired, 
by any ſpecial Perſon, and is not, and 
I have any ſpecial Damage thereby, ! 
may have Caſe for it. 5 Ed. 4. 3. 
Private If there be a Charge upon an) 
Way not Man, by Reaſon of the Tenure of hi 
repaired. | Houſe 


Land is drowned, or I have any ſpe- 


Ch. 9. 


Houſe « 
Way, E 
he dot! 
any ſpe 
gainſt ! 
So I 
Cale ag 
2 Houſe 
22 H. 7 

I on 
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Houſe or Land, to repair any private 

Way, Bridge, Gutter, or the like, and 

he doth it not, and thereby I have 

any ſpecial Damage, Action lieth a- 

gainſt him. Old Book of Entries, f. 10. 

So I may have an Action on the Houſe not 
Caſe againſt one for not repairing of rehaired. 
a Houſe ready to fall on my Houſe. 

22 H. 7. 98. pl. 4. oh 5 

If one have a Room over me in a Difturh- 
City, or other Place, and ſo carry ance by an 
himſelf in it as to annoy me that am Upper 
under him ; as if he have a Shop ag, 
Warehouſe over me, and I have a 
Cellar under it, and he lay ſuch an 
extraordinary Weight of Goods more 
than uſually have been, and ſo break 
it down upon me; I may have Caſe 
againſt him for it. Poph. 46. 

If I have a Building beneath, and Damage 
another Man a Building above me, . an Un- 
and I ſuffer mine to decay ſo as to ha- 2 
, ard his, or he ſuffer his to decay fo 

as to hazard mine, each of us may 
have an Action on the Caſe againſt 
ak the other. Keilw. 48. See 1 Brownl. 


- 


IJ. Ff a Man doth over-build my Ocers 
* | houſe, fo that his Houſe - Eaves do building. 
drop upon my Houſe, and cauſe it to 
periſh, or trouble my Dwelling, I may 
have 
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The LAWS concerning Ch.g, 

| have! Action on the Caſe againſt” bim 

14 Brown!. and'Goldſb. 4. OG 

Lights and If a Man fet up a Houſe upon a 
Windows new Foundarion ſo near to my an- 
. cient Houſe, that thereby he ſtops 
up my Windows and takes away my 
Light, the Alr and Proſpect, I may 

have an Action on the Cafe. For a 


| Londbo. Man may not in Londlon, or elſe⸗ 


where, inlarge his Houſe in Breadth 
or Length to ſtop bis Neighbour's 
Light; but upon an ancient 'Foun- 
dation he may build it as bigh as he 
will; for cup us of ſolum, eju, eft uſque 
ad cœlum. 5 Co. 10. 9 Co. 55, 56. 
See aſter; and ſee the Act for rebuild: 
ing London. ö 

Wall, If a Man ſhall build or ſets op 2 
& Wall againſt the Window or Light 
of my Houſe, I may have an Action 
apainſt him, albeit he build upon 
his own Ground. So if he ſet up“ 
Wood-Pile upon his own Ground 
to ſtop up Lights, I may have an 
Action. 9 Co. 54. 5 Co. 108. But 
if it prevent my Proſpect only, * 

Action will lie for this. Co. 8. 57. 
Mod. Rep. 55. Raym. 87. 1 Sid. 16 
Continu- But if two Men be Owners of 
ance of two Parcels of Land adjoining, and 


Lights and ſe on his 
de, One of them build a Hou for 


4 
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Land, and make Windows and Lights 
looking into the other's Lands, and 

this continueth thirty or forty Years, 

the other may build or lay any Thing 

upon his own Land; and ſtop them. 

1 Cro, 118, 129. 1 Bulſt. 116. = 

If one; Houſe be built hanging over Wrong 
another wrongfully, and after they furged. 
come both into. one Hand, the Wrong 

is now purged ; ſo that if after they 

come into ſeveral Hands, neither Par- 

ty is to complain of the Wrong done 
before. Hob. 173. 


eo K 


Note; T. | Erecting of a Dye-houſe, Nuſance 
Tan-houſe,, Brew-houfe,-or Lime-kiln, 5y Dye- 
may be a Nuſance to a Neighbour- #9/e5,&c- 
hood, by which if I have any conſi- | 
derable Offence in the Smell to my 
Health, or by the Smoke to our Bo- 

dies that live in the Houſe, or to 

Trees of the Garden or Yard, I may 

have an Action of the Caſe ſor my 

Relief. Paſch. 5 Jac. B. R. 5 Co. 73, 

101, 108. 9 CU. 4. 11 
So if one ſet up a Pig: ſty under my Setting up 
Houſe, and keeps Pigs in it, ora Houſe 47's 1» 
'x Jof Office, and uſe it fo near to my 8 

67. Houſe that the Smell thereof doth an- 

of Jnoy me, and hazard my Health, c. 

nd | may have an Action. 5 Co. 73, 101, 

his 108. 9 Co. 54. 

and So 
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Chandler's So the Keeping of a Chandler's or 


| Shop. Butcher's Shop ſo near my Houle, in 


a Place inconvenient, to the Offence 
of me in my Garden or Houſe, may 
be ſuch a Nuſance for which I may 

have an Action. New Book of Entries, 


F 11. Trix. 13 Car. B. R. 5 Co. and 


9 Co. ut ſupra 


: Offenſive But if ny a Man ſhall ſet up his 


Trade. Trade by me, though this be offen- 
ſive to me, by the laying of ſtinking 
Heaps at his Door, and the like, I 
can have no Action for this, unleſs 
it be very great and much offenſive. 
1 Cro. 367. 13 H. 7. 26. yet this is 
indictable. _ 

Dead Car- If one throw a Beaſt dying of the 

caſſes, &c. Murrain, or the Intrail or Offal of it 

into my Ground, whereby my Beaſts 

are infected and die, I may have Caſe 

againſt him. Style's Rep. 50. 

If one ſet out his Tithes duly, and 
the Parſon will not take them away 
in convenient Time, Action lies. 

So if one that hath bought Hay on 
my Ground, or in my Houle, and ſut- 
fer it to lie long, whereby I am da- 
maged. Godb. Rep. pl. 424. Et fic de fe 


milibus. Quar, 


By Tithes. 


By Hay. 


: i 
EY | <li 
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be void. 
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CHN. 

Some further Obſervations rela- 
tiag to Covenants in Lenſes, 
&c. Mith ſeveral modern re- 
ſolved Caſes relating to Plead- 
ings inCovenants upon Leaſes. 

Allo concerning the Late Act of 
Parliament, to prevent De- 
firuttion of Houſes by Fire, and 
New building of Houfe Ss within 
the Bills of Mortality. 


A Covenant is either expreſſed in Oe * 
s the Decd, or implied by Law; en 
ie as by the Words Demiſe or Grant, the 


law doth imply and intend that the 
nd Leſſee ſhall quietly enjoy during the 
a) Wl Leſlor's Life. 4 Co. 8. Dyer 338. 

A Covenant may be in the Affir- 4 
mative or in the Negative, and it ive or 
may be executed, that is of a Thing Negative. 
already done, executory, 7. e. of a 
Thing that ſhall be done hereafter: 

But if it be of a Thing preſent, it may 
be void; as if I covenant that my 
Houſe is yours, this is void. Plowd.3 30. 


P Cove- 


o 1 
1 


gag 


By Deed 


Poll. 


WWords of 


Covenant. 
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Covenants made by Deed Poll are 


As good and effectual as thoſe made by 


Deed indented, ſe as the Party have 
the Deed to ſhew ; but Covenant 


doth not lie upon a verbal Agreement, 
neither can it be grounded without a 


Writing, except by ſome ſpecial Caſe, 
as in London. 3 Co. 63. | 
There needs nv great Formality in 


the Words to make a Covenant; for 
if the Words of a Deed run thus, 


That the Leſſee ſhall repair, provided al- 


ways that the Leſſor ſball allow Timber; 
or, That the Leſſee ſhall ſcour Ditches, 


provided that the Leſſor do carry away 
tho Earth; alſo, That the Leſſee ſhall 
pay twenty Shillings a Year Kent, or, 
That the Leſſee hall not alien, and 
the like; theſe are ſaid to amount to 
good Covenants on both Sides, Ce. 
Dyer 57, 150. 2 Co. Lord Cromwel's 
Caſe. 


Conditional But regularly in all Caſes, -where 


Words. 


Words that do begin the Sentence 
be Conditional, or have the Effect 
of a Condition, and do give another 
Remedy, there they ſhall not be 
conſtrued to make a Covenant: Yet 
if Words of Condition and Words of 
Covenant be coupled together in the 
ſame Sentence, (as, Provided 2 
| au 


and ii 
ſuch 
ſtrued 
dition 

An 
nant 
as on 
ther, 
104; 
new 
have 

Caſes, 


not of 


nerally 
ter of 


prehen 


alſo. 
But 
Or not 
be un! 
then is 
not bir 
Poiltb'e 
A 
ſtrongh, 
and me 
nahtce, 
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and it is covenanted, and the like) in 
| ſuch Caſes the Words may be con- 
5 ſtrued to make a Covenant and Con- 
t dition both. Bro. Cov. 21, 26, 38. 


5 And note, That where a Cove Cauſe, &c. 

a nant is penn'd conditionally, and fo te de ft 

, as one Thing is the Cauſe of ano - ſerformed. 
ther, (as if one covenant to pay me e 

n 10 J. if 1 ferve him a Year; or to 

x MW new build a Houſe ſo as he may 


„ hive the old Materials) in all theſe 
- Cafes, if the Cauſe or Condition be 
7 not obſerved, the Covenant ſhall not 
If be performed. Co. Lit. 204. Dyer 371. 
Where the Subſtance and Matter of Lacfal 
all WF x Covenant to do any Thing is law- Malter. 
or, faul, ſuch Covenant is good; and ge- 
nd nerally where a Condition for the Mat- 
o ter of it is good, a Covenant com- 
Tc prebending the ſame Matter is good 
es alfo. 5 

But if the Matter required to be, Matter 
ere er not to be done by the Covenant, unlawjul, 
be unlawful in the Subſtance thereof, 
then is the Covenant void, and doth 
not bind : So if the Covenant be im- 
poilible. Dyer 6,13, 324, 251, 253. 

A Covenant is to be always moſt Corerants, 
ſtrongly taken againſt the Covenantor, be taken. 
and molt in Advantage of the Cove- 
datitee, 


P 2 To 
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Intent. . To. be taken according to the In- 
tent of the Parties, &c. 
When no Time is limited for the 


Time. 
TT doing of the Thing, it ſhall be done 
in reaſonable Time, and the like, 
Plowd. 287. 

By whom. Any one that is Party to the Deed 
to whom the Covenant is made, may 
take Advantage of the Covenant, but 
not a Stranger. 

As if A. convenant with B. to do 
an Act to C. who is no Party to the 
Deed, and he doth it not; B. and 
not C. mult ſue him upon this Breach. 

And regularly all thoſe that do 
ſeal and deliver the Deed, and are 
named and bound by the exprel 
Words of the Covenant, (whether it 
be collateral or inherent) are bound 
by the Covenant contained in the 
Deed. - 

And therefore if Heirs, Execu- 
tors, Adminiſtrators or Aſſigns, be 
named in the Covenant, for the molt 
part they are bound by the Cove- 
nant. 2 
Inherent And in all Caſes of inherent Cove- 
Covenants. nants, 1. e. that tend to the Suppolt 

of the Thing granted, (in Reſpect 
of which it is preſumed the Leſſot 
took the Leſſee for the Land) where 

| 2 


Stranger. 


Who bound 


Heirs, &C. 


3 
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God, b 


cha rged 


lerve LH 


Ch. ro. Landlows and Tenants. 


2 Man doth Covenant for himſelf on- 


and Adminiſtrators; or either of them; 
yet they are bound, and may be 
charged by the Covenant notwith- 
ſtanding ; and in ſome Caſes the Law 
is {0 alſo for collateral] Covenants. 

And in moſt inherent Covenants, 
ſuch as have the Land, albeit they 
be neither Executors nor Adminiltra- 
tors, or either of them, but Aſſigns, 
Cc. ſhall be charged by the Cove- 
nant, tho' they be not named, for 
theſe Covenants are ſaid to run with 
the Land. 5 Co. 16, 17, 18. b 

Where the Deed it ſelf wherein 
the Covenants are contained, or the 
Eſtates on which the Covena:its do 
depend, is gone and determined, there 
e the Covenants are gone al- 
0, 

But the Surrender of a Leaſe doth 
not diſcharge the Breach of Cove- 
nant, which was bs fore the Surrender. 
Dyer 10. 10 Co. 23. 1 

Where a Covenant is become im- 
poſſible to be done by the Act of 
God, by this the Covenant is diſ- 
charged; as where 5. Covenants to 
ſerve B. ſeven Years, and dies be- 

1 
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ly, and doth not name his Executors 


Run with 
the Land, 


Align. 


* 


Cowen. ut 
gone. 


Brea. h. 


Become 


ir peſſible. 
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Releaſe of 
Covenants. 


Writing 
nt ſealed. 
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fore the ſeven Years be expired. 1 Co, 


98. Plowd. 286. 

Where there is an expreſs Covenant 
in a Deed for quiet Enjoyment, the 
implied Covenant is gone. 2 Co. 80. 

By a Releaſe of all Covenants from 
the Covenantee, the Covenant is dil- 
charged, ſo as the Releaſe be by 
Deed, for a Covenant by Deed can- 
not be diſcharged by Word. There- 
fore if 4. covenanteth with B. to 

build a Houſe by a Day, and in the 
mean Time B. 79505 bid or delire 
him to let it alone ; this doth not 
diſcharge the Breach of the Cove: 
nant; but the Leſſor may ſve for 


it notwithſtanding. Paſch. 6 Car. B. 


R. 

Note; If there is only a Hand to a 
Writing, and not a Seal, Covenant 
lies not, but Caſe upon Agreement; 
and declare, that in Conſideration the 
Flaintiff had promiſed to perform 


the Agreement on his Part, the De- 


 Expeſition 


of Words, 
GC. 


fendant promiſed to perform on his 
Part, Cc. and then Aſſign Breacd, 
Cc. 

Where in a Covenant, the later 
Words being general, ſhall be re- 


ned. and expounded by the for- 


mer 


Ch. I ©, 
mer wu 
Re p. 1. 

Whe 
general 
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239, 2 
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mer which were ſpecial, vide Saund. 


Re p. 1 Par. fol. 59, Go. 

Where in a Covenant the former 
general Words ſhall be reſtrained and 
expounded by the later e Words. 


Iden 59. 


In Covenant, the ner general 


Words, That the- Original Leaſe is 


indefeafible, 'ſhall not be feſtrained 
by the later Words, That the Aſſignee 


haberet, teneret & gauderet, &c. with- 
out any Let, &c. of the Aſſignor. J- 
dem 0. 

A particular Covenant in a e 
may reſtrain a general Covenant | 
Law. Ibid.” | 

Covenant that he was ſeiſed i in Fee, 
(notwithſtanding any Act done) and 
that the Lands were of the yearly 
Value of 260 J. there the Words Not- 
withſtanding, & c. may not be applied 
to the Covenant concerning the Va- 
lue. Ibid. 


What Action of Covenant lies 156 


an Aſſignee of a Reverſion of Com- 
mon Law. Idem 238, 239. 

Action of Covenant by an Aſſignee 
of a Reverſion againſt the Leſſee for 


Rent, need not to be laid in the 
County where the Land lies. Idem 


239, 240, 241. 


24 | An 


That he 
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Leſſer and An Action lies for a Leſſor or his 
Leſſee. Aſſignee againſt the Leſſee, upon his 
Covenant for Payment of Rent, not- 


withſtanding that the Leſſor or his Al. 


ſignee had accepted Rent before of the 

Aſſignee of the firſt Leſſee; for Cove- 

nant is not like .an Action of Debt 

for Rent, [dem 240, 241. 
Agreement If by a Deed ſealed by both Par- 
Tanis ties, it is agreed, that the Defendant 
| ſhall give the Ilaintiff ſuch a Sum 
for all his Lands in 4. It will a- 
mount to a Covenant on the Part 


of the Plaintiff to, convey, the Land. 


11 
Demiſe. Where Covenant lies upon the Word 
Demiſe, and Where not. Idem 321, 
1 . 
Mis fea- Where Covenant lies for Misfea- 
Jane. ſunce, but not for Nonfeaſance. Iden 
323, 323. 
Water If a Man by Deed grant a Water- 


courſe. courſe, and ſtop it, the Grantee may 


have an Action of Covenant. [dem 


42. | 

To aſſure g If one of the Parties covenant to 
Lands, aſſure Lands, and the other, in Con- 
ſideration of the ſame Covenant per- 

formed, covenant to pay a Sum of 

Money, he is not abliged to pay the 


Money, until the Lands be aſſured, — 


But 


Ch. 1 
But it 


had b 


5 venant 


2 par. 


Whe 


mance 
preced 
157- 
If t 
be N 
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thereo 
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But it is otherwiſe, if the Covenant 
had been in Conſideration of the Co- 
venant to be 11 anal Saund. Rep. 
2 par. 156. 

Where, in mutual Covenants the Mutual 
Words, Ii Confideration of the Perfor- ant. 
mance thereof, ſhall make a Condition | 
precedent, and where not, Id. 156, 
J 

1 the Covenant of the one Part r 
be Negative, and the Affirmative — Ae" 
Covenant on the other Part be in e. 
Conſideration of the Performance 
thereof; although the negative Cove- 
nant is broken, yet the Affirmative 
Covenant ought to be performed. 

Idem 157. | 

A negative Covenant is not ſaid to 
be performed, until it become * 
ſible to break it. Ibid. 

In Covenant upon a Warranty of Upon Wars 
Lands for Years, the Plaintiff ought nnty of 
to ſhew what Eſtate or Right he 2 
that entred into the Lands had at 
the Time of his Entry; and” it is 
not ſufficient to aver, that he had 
a good Title. Idem 178, 179, 180, 
181. | b 

What Warranty ſhall be taken on- 
ly for a Covenant. Idem 180. 


7 3 An; 


An Action of Covenant lies againſt 
a Woman upon a Warranty by her and 
her Husband, annexed to her Eſtate 
for Years in a Fine. [dem Ibid. 


Covenant Where, by the Grant of a Rever- 


gransferred ſion, the Rent reſerved. upon a Leaſe 
for Years is well transferred to the 
Grantee, the Law transfers alſo to him 
the Covenant of the Leaſe for the Pay- 
ment of it, as incident to the Rent. 
=... 
Breaches If in an Action of Covenant any 
fen d. Breaches are well aſſign'd, and others 
ill, and the Defendant demurs to the 


Whole Declaration; the Plaintiff ſhall 


have Judgment for thole Breaches 
that are well aſſigned, and for the 
Reſidue he ſhall be barr'd. Idem 
3 80. 


Some reſolved Caſes as to Pleadings in 
Covenant upon Leaſes. 


Breach for In Covenant againſt an Aſſignee 
not repair for not repairing a Houſe, Defen- 
To dant pleaded in Bar an Accord be- 
tween him and the Plaintiff, and 
Execution of it in. Satisfaction of the 

Bar by Reparations, It was objected, That 
Accord, 
Satisfaction, is a Plea, when an Action 

is 


322 The LAIWS concerning Ch. 16. 


That 
a Co 


neither Arbitrament, nor Accord with 


cruet 
ſubſe 
Acco 
Plea. 
Vi. 


an O 
'Thir 


Ch. 10. Landlozds and Tenants, 323 
is founded upon a Deed, becauſe 

Matter en Fait cannot be avoided by 

Matter in Pais; ſo when an Action 

is in the Realty, or mixt with the 


| Realty, Accord with Satisfaction is 


no Plea, and is not a Bar for the 
Perfonalty ; but it was adjudged that 
the Plea was good : And a Difference 4,4 gol 
was taken, where a Duty accrues by | 
a Deed in a Certainty, as by Cove- 
nant, Bill or Obligation to pay a Sum 
of Money; there, becauſe it takes 
it's Eſſence by Writing, it ought, to be 
avoided by Matter of as high a Na- 
ture: But when no certain Duty ac- 
crueth by the Deed, but a Default 
ſubſequent gives only Damages, there 
Accord with Satisfaction is a good 
Plea. 6 Co. Blake's Caſe. PAY 

Vide 2 Keb. p. 51. The Court held, 
I hat an Accord was a good Plea to 
a Covenant to pay a Sum certain, or 
an Obligation when joined with orher 
Things uncertain. But Concord after 
the Deed cannot be a Bar to ſuch: 
Covenants as were not broken. 2 Roll. 
181 8 5 

Moved for a Repleader in an Action Pefendant 
of Covenant, to perform Articles and pleadsPay- 
Payment of Money, whereto the De- ment aftes- 
ſ{endant had pleaded Payment of the “e Day, 

| . Money and good. 


1 


RE: | 
j p 


+ Wy \ 
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Money after the Day, which the Plain- 
tift accepted; and becauſe it was not 
pleaded by way of Accord and Satis- 
faction of the Covenant wherein Da- 
mages alſo are recovered, ſaid to be 
ill. And this Iſſue being inſufficient, 
and found for the Defendant, it's not 
aided by the Statute of Jeofails. And 
by Twyſden, Payment pleaded to a 
ſingle Bill, if found for the Plaintift, 
he ſhall haye Judgment; if for the 
Defendant, there ſhall be a Replea- 
der; ſed adjornatur. 1 Keb. 210. Vi- 
de 3 Cro. 445. Pl. 2. Goldsb. 100. pl. 

11. | 
Par, That In Covenant brought againſt a Leſ- 
the Houſe ſee for Years, for not keeping the 
50 * Houſe in Repair, the Defendant 
ty. pleaded in Bar, That the Houſe was 
burnt by Caſualty ; it was holden to 
be no good Plea in Bar, for that a 
Leſſee that covenanteth to repair, 
ought to do it, be his Houſe burnt 


324 


by Negligence, or by any other Means. 


Style 162. Crompton and Allen's Caſe, 
See at the later End of this Trea- 
tile, | | 


_— 85 Defendant pleads, the Houſe wa: 
aire . ; ; 
de WP burnt, but repaired in convenient 


me. Time before Action brought: The 
Plaintiff demurred, becauſe not ſhewn 
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by whom, not by the Defendant him- 

Car: But the Court ſaid, That being 

repaired, though by a Stranger, was a 
good Plea; but in Truth the Llaintiff 

had repaired it, and becauſe it was a 

Hard Caſe, the Court ſuffered him 

to wave his Demurrer, and take Iſſue 

not repaired in convenient Time, the 

Houſe being uncovered. 2 Keb. 535. 

Vide 3 Keb. 40. The like Plea _ 

Demurrer, becauſe the Time not put 

in certain; ſed non allocatur, the firſt 

of July ſufficient. 

2dly, Becauſe not ſaid who repair- 

ed; and per Cur', The Houſe being 

rebuilt by the Plaintiff himſelf, and. 
the Deſendant's Executors and Ad- 

miniſtrators bound ſo repair it ; the 

FF Plea is ill, and muſt ſhew who re- 
Þ pairedit; for if the Plaintift built it, 

this is no Excuſe; and Jadgment for 

ce Plaintiff, 


ta Leſſee for Years covenanteth Bar by 
to leave Wood in as good Plight as Tempeſt : 
it was at the Time of the Leaſe, and 
| afterwards the Trees are over-turned 
| by a Tempeſt, he may plead this 
| Matter in Bar, and it ſhall diſcharge And good 
bim of his Covenant, quia impoten- 
; tia 
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tia excuſat Legem. 1 Co. Shelly's Caſe, 
b 

Breach fo Upon a Covenant in an Inden- 


Non-pay- ture of Leaſe, the Breach was for 


ment of Non-payment of Rent, Defendant 
Rent. pleaded in Bar, that the Plaintiff 


Bar hy En- entred into Part of the Land de- 


try. miſed before the Rent was due, for 
which the Action was brought, and 
ſo had ſuſpended his Rent. Plaintiff 
replied, The Defendant did re-enter, 
and ſo was poſſeſſed as in his former 
Repl. De- Eſtate. And it was beld ill by the 
fendanten- Court, becauſe the Plaintiff did not 


tred and ſhew that the Defendant continued 
— the Poſſeſſion till the Rent grew due, 


but only that he was poſleſſed in his 

Bar by A, former Right; but the Plea in Bar was 

fienment a good Plea, and Judgment againſt the 

before Rent Plaintiff, quod nil capiat per Billam. 
arrear. Style 243. Page and Parr's Caſe. 
Vide 3 Keb. 858. In Covenant, 
Breach for not repairing. Defendant 
pleads Entry into Part, and building, 
Cc. Plaintiff demurred. 

II Covenant againſt Defendants, 
Executors to C. Leſſee for Rent in Ar- 
rear in the Defendants Time. Defen- 
dants plead Aſſignment before Rent 
arrear, Plaintiff demurred Per 


Cur, Tho' Debt may be in the 1 2 


Ch. 1 


Gu det, 
and tl 
Plea. 
where 
but if 
the Ple 
fore Ri 
muſt b 
Tudgm 
363. 
In a 
miſe o. 
fendan! 
to dig 


mon, 


digging 


the Qu 


Plaintit 
Indenti 
teral, t 
Jadgm! 
71 
In a 
repairit 
pleads 
joins, t 
ger, w. 
rer of 
Judgme 


. 
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& detinet on the Executors Poſſeſſion, 
and then ſuch Aſſignment is a good 
Plea, Contra on expreſs Covenant, 
where the Executor is charged as ſuch; 
but if charged as Aſſignee only, then 
the Plea were good of Aſſignment be- 
fore Rent arrear; and here judgment 
muſt be de bonis Teſtatoris ; therefore 
judgment for the Plaintiff, niff. 3 Keb. 

In an Action of Covenant on De- Non lo- 
miſe of a Freeſtone-Quarry to the De- cavit 10 
fendant, the Defendant covenants not Lek yr" 
to dig in any other Part of the Com- mY by 
mon, and Breach being aſſigned in Iadenture. 

digging, Defendant pleads non locavit | 
the Quarry pradi; to which the 

Plaintiff demurs, the Demiſe being by 

Indenture, and the Covenant colla- 

teral, the Plea was held frivolous ;and 

Judgment for the Plaintiff, wifi, 1 Keb. 

715. | 

In an Action of Covenant for not Departure, 

repairing a Houſe, the Defendant 

pleads Performance, and after re- 
\ BF joins, that he was ouſted by a Stran- 
x ger, which per Curiam, on Demur- 
rer of the Plaintiff, is a Departure. 
Judgment for the Plaintiff, niſi. Idem 
68 + 


» 


So 


Upon 


328 


Utlary 
pPleaded. 


General 


Releaſe of Arrear on a Leaſe for Years, the De- 
fendant pleaded a general Releaſe of 


all De- 
mands. 


Simile. 


Nil debet 


and De- 
| r//4 14414) 


lateral. 
tiff, ni. Idem p. 499, 5 10, 511. 2 Cre. 
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Upon Covenant to pay Money, 


 Utlary a good Bar. Idem 324. 


Non infregit Conventionem is tried 
where the Houle is not repaired. Idem 


575 
In an Action of Covenant for Rent 


all Demands, (which was made by A- 
ward on collateral Differences between 


them) made after the Covenant and 


before the Rent due; to which the 


' Plaintiff demurred, for that the Cauſe 


of the Releaſe was particular and col- 
And Judgment for the Plain- 


107, 9 Mo. 544 Et vide Bridgm. 
124. C2 
See 3 Kal $14 | Releaſe of all De- 


mands, Darts becauſe the Releaſe 


is particular, and bars not for a Cove» 
nant broken; ſo after Cauſe of Ac- 
tion by Battery, Releaſe of all De- 


mands in perſonal Eſtate no Bar. 3 Reh. 
418. A Covenant broken is not dif- 
charged by Releaſe to Executor of all 
Demands I perſonal Eſtate of the 


Teſtator. 
In Covenant for Rent on Nil de- 
bet pleaded, the Plaintiff demurr d 


ſpecially ; becauſe albeit the Covenant 
doth 


Ch. rc 


doth n 
bet can 
aid it 
Cov 
Imped! 
one 1 
one C. 
gale, 
tulum, 
the Ce 
146, 
In C 


1652. 


after t 


Lives f 


'T hat } 
joy the 
the Le 
replies, 


 Dutchy 


for Fit 


Reverſ. 


three ! 
of he 


demurs 


tiff: Al 
Demaurz 
ſhew t 
fendant 
202. 
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doth not alter the Rent, yet Nil de- 
bet cannot be pleaded. But the Court 
ſaid it was well enough. 2 Keb. 347. 

Covenant to enjoy againſt lawful # | 
Impediment, is broken by Entry of 11 
one Habens Jus. 3 Keb. 40. So by Ws 
one Clamins Jus; and not ſaid Le- 
gale, Idem 163. Entry Clamans Ti- 
tulum, not ſaid by Stranger, and ſince 
the Covenant, no Breach. 2 Keb. 


In Covenant on Indenture, 8 OFF. Covenant n= 
1652. of Demiſe to hold for 99 Years for _ 1 
after the Death of Z. K. if three 3 % % WW: 

200 31 roke by 1 
Lives fo long live, Defendant pleads, Leaſe {8 
That the Plaintiff potuit uti, and en- without i 
. a . | wy | 
joy the Premiſſes without the Let of Entry. * 
the Leſſor. To which the Plaintiff M | 
replies, that the Lands are and were 8 


Dutchy Lands, and that the King 
for Fine and Rent had deviſed the 
Reverſion to H. for 99 Years, if the 


n 


. 4 a rh We 2 Rs 

ATI r 

* 112A! £8 ry re 
Nn ＋ 

3 4 1 du 


three Lives live, by Reaſon where- | 9 
of he could not enjoy. Defendant * 


demurs, and Judgment for the Plain- 
tiff: All this being confeſſed by the _ 
Demurrer, the Haintift needs not 
ſhew that he entred, but the De- 
ſendant ſhould plead it. 3 Keb. 162, 
202. | 


Cove. 
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barmleſs. 
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Husband of the Defendant's Wife, to 
cut Twelve of the beſt Trees, where- 


by the Plaintiff hath Election: And 


Breach is aſſigned, That before the 
Time the Defendant cuts down ſome 
of the Trees. 
were ſufficient ſtanding; to which 
the Plaintiff demurred. Vide 3 Keb. 
477.7 EY 
Covenant no ae nor Cauſe of 
Action, till broken, and therefore 


Releaſe. 


not dilcharg'd by Releaſe of Actions, 


Alleyn's Rep. 39. Vide anten. 

To perform Covenant to perform certain Inden- 
Indentures, tyres, and ſave the Plaintiff harmleſs: 
and ſave he cannot plead generally Performance 
of Covenants, becauſe ſome may be 
in the Negative; and alſo he ought 
to ſhew how he ſaved him ha:tmiels. 
Alleyn 72. 


Leaſe If the Leaſe is not 99d, there's 

naught. no Covenant nor Breach. Telv. 18,19. 

Leſſor and Note, That all Covenants between 

Leſſee. the Leſſor and Leſſee are Covenants 
in Law, or expreſs Covenants. . 4h. 
Rep. 118. | 

Reſtraint. An expreſs Covenant 3 the 
general Covenants in Law. Udem 
126. 


Where 


The Lamm concerning Cb. ic 


Covenant on two Deeds of ſormer 


Defendant faith, There 


Idem 


tries, 
per R 


If. 
outs 
Cover 
he h 
the 
elder 
Venar 


Ch. To. Landlows and Tenants. 


Where the Covenant is to enjoy Quiet en- 
againſt one or more particular Men, ent. 
and where againſt all Men. Idem 


127 | 
By a Covenant in Law, the Leſ- 
ſee is to enjoy his Term againſt the 
lawful Entry or Interruption of any 
Man; but not againſt tortious En- 
tries, becauſe the Leſſee hath his pro- 
per Remedy againſt the Wrong-doers, 
Idem 118, 119. | 
If a Stranger who hath no Right 
outs the Leſſee, he ſhall not bring 
Covenant againſt the Leſſor, becauſe 
he hath Remedy by Action againſt 
the Stranger: But if he enter by 
elder Title, then he ſhall have Co- 
venant, becauſe he hath no other 
Remedy. Idem 119, 120. 1 IIS 
Though the Covenant is, That the 
Leſſee ſhall enjoy againſt all Perſons ; 
yet he ſhall not have Covenant a- 
gainſt the Leſſor, unleſs he be le- 
pally outed. Idem 819, 120, 121, 
117 
The Law will never adjudpe that 
a Man covenants egainſt the wrong- 
ful Acts of Strangers, except the 
Words are ſull and expreſs. Idem 
F = 


i | When 


gally. 


33 


Knie 


Leſſee out- 
ed by a 
Stranger. 


O-1ted le- 


Strangers. 
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Tortious 
Act.. 


Collateral 
Matters. 


Damages. 


Quiet En- 
jey ment. 


Plea. 


To repair, 


Covenants 


in Groſs. 
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When the Covenant is to enjoy 


againſt all Men, the Covenant is not 


expreſly to enjoy againſt tortious Acts, 
neither ſhall the Law ſo interpret it. 
Idem 123, 125. 


What collateral Matters ſhall be = 


plied upon a Covenant. Vide 1 Ven. 
Rep. p. 26, 44, 55. And ſee the Table 
of this Treatiſe, 

Though a Covenant be made only 
to a Man, his Heirs an Aſſigns; yet 
if the Breach be in his Life-time, his 
Executors may bring the Action for 


Damages. Idem 176. 


That a Covenant for quiet Enjoy- 
ment may bind, notwithſtanding a ſub- 
ſequent Act of Parliament to alter the 
Title. [dem 175, 176. 

In an Action of Covenant, the De- 
fendant cannot plead, That the Plain- 
tiff tempore quo, nihil habuit in Tene- 
mentis; though ſuch a Plea in an Ac- 


tion of Debt for Rent is good. 2 Vent. 
Rep. 99. 


Covenant to repair a Houſe; if the 


Leſſee come without Licence after the 
Term ended to repair the Houſe, he 


is a Treſpaſſer. 2 Roll. 250. . 
Note; The Ren between Co- 
venants in Groſs and Covenants 


grounded vpon a Leaſe ; Covenants 


havivg 


Ch. 1 


havir 
are 
of 13 
Roll. 

In 
pair, 
the B 

De 
pullec 
ſent : 
were 
the P. 
Chief 
taken 
ticula! 
cay, 7 
agree 
Points 
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having a Leaſe for their Foundation 


are within the Proviſo o 


f the Statute 


of 13 Elix. cap. 5. but not in Groſs. 2 


Roll. 40f. 
In an Action of Cov 
pair, and ſo to leave t 


enant to re- Breach for 


he Premiſſes, 


the Breach was in 60 Rood, c. 

Defendant pleads, that one Barn was Barn. 
pulled down by the Plaintiff's Con- 
ſent ; and as to the reſt, That they 


were repaired, and ſo left: To which 


the Plaintiff demurred generally. Per 


Chief Juſtice, He ſhould 


either have 


taken Iſſue, that he repaired the Par- 
ticulars; or ſay, they were not in De- 
cay, modo & forma And the Parties 
agreed to take Iſſue on one of the 


Points. 2 Keb. 798. 


Concerning 


not repair- 


ing. 
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Concer ring the late Ae? of Par- 
liament, to prevent Daſtruc- 


rio of Honſes by Fire, and 
new Building of Houſes with- 


in the Bills of Mortality. 


* Stat. 6 ua. cap. 31. for pre- 
venting of Miſchiefs that may 
happen by Fire, it is enacted, that all 
Houſes built on old or new Founda- 
tions within the Bills of Mortality, 
ſhall have Party-Walls between, of 
two Bricks thick in the Cellar and 


Ground- Stories, and thirteen Inches 


thick upwards from the Foundation, 
and eighteen Inches above the Roof, 
and no Cornice of Wood ſhall be made 
in ſuch new Houſes; but Front and 
Rear Walls of ſuch new Houſes ſhall 
be built of Stone or Brick, to be car- 
ried two Foot and an half above the 
Garret Floor, and coped with Stone 
or Brick: And if any Houſes ſhall be 
built in the ſaid Places, cantrary to 
the Intent of this AR, then the Owner 
ard Head Builder undertaking ſuch 
Building, ſhall forf.it 50/7. one Moiety 


to the Informer, the other to the Poor 
of 


again 
Chan 
begin 


in {h 


betwe 


ſo by 
vant, 
any J 
ſuch 
by C 
ſtices 
uvnto 


riſh, 


du fer 
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of the Pariſh, to be levied by Warrant 


and Diſtreſs, &c. 


That no Action ſhall be maintained 
againſt any in whoſe Houſe or 
Chamber any Fire ſhall accidentally 


begin; provided that nothing there- 
in ſhall make void any Agreement 
between Landlord and Tenant. Al- 
ſo by the laid Act, that if any Ser- 


vant, through Negligence, ſnall cauſe 


any Houſe or Out-houle to be fired, 


335 


Proviſo 
betaveen 
Landlord 
and Te- 
nant. 


ſuch Servant being thereof convicted 


by Oath before two or more Ju- 


ſtices of Peace, ſhall forfeit 100 1. 


unto the Church-wardens of the Pa- 


riſh, to be diſtributed amongſt the 


Sufferers, as to the Church-wardens 


ſhall ſeem juſt: Upon Nonpayment, 


ſuch Servant ſhall be committed to 


ſome Work-houle, by Warrant of one 


ſuch Juſtice, for eighteen Months, to 


be kept to hard Labour. 


There is alſo a Proviſo, that ſo 


much of this Act, as relates to the 


Indempniry of thoſe in whoſe Houle 
any Fire ſhall begin, ſhall continue 
for three Years, and from thence to 
the End of the next Seſſion of Par- 
liament. 


But 
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Fag 


But by an Act made 7 Anne, for 


making the former Act more effectual, 


it is enacted. That the former Clauſe 
concerning Houſes to be erected and 
built either upon old or new Foun- 
dations, was not intended, or ſhall be 
conſtrued to extend, to Houſes to be 
built upon any Part of London- Bridge, 
but that the ſame may be erected 
and built with Wood and Timber, as 
hath been hitherto uſed. oy 
And-that all Houſes. to be built up- 
on old or new Foundations, in any 
Place about London and Meſtminſter, 
or Places compriſed within the Week- 
ly Bills of Mortality, (except Houſes 
on London- Bridge, and the River of 
Thames below Bridge) ſhall have Par- 
ty-Walls between Houſe and Houſe 
wholly of Brick or Stone, except 
Door-Caſes, Windows, Lentils, Breaſt- 
Summers, Story-Poſts and Plates, of 
two Bricks thick at leaſt in the Cel- 
lar, and one Brick and an half thick 
upwards to the Top of the Garret- 
Floor, and all Gable-ends to be one 
Brick in Length, and eighteen Inches 
above the Roof; and to have no 
Beams or Rafters lie or ſtand, or be 
in the Brick- Works of the Gable-ends. 


That 


Ch. 10 
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Ch. 10. Landlods and Tenants. 
That all Party: Walls hereafter to 


be built, ſhall be built nine Inches on 
each Man's Ground, whether the old 


Party-Wall be Brick, Stone or Timber; 


and that the firſt Builders ſhall have 
Power to pull down the ſame, and 
build up the new Party-Wall as afore- 
ſaid, and be paid by the Owner of 
the next Houle he the Rate of 5 J. 
per Rod, as ſoon as he ſhall have 
built the faid Party Walls: And for 
3 Houſes hereafter to be built, that 


will not yield the Rent of Twenty 
Pounds per Annum more than the 


Ground-Rent, to be left to the Diſ- 


cretion of the Builders, provided that 


all Party-Walls for the ſame be built 


with Brick. 


That all Chimney-Jambs and Backs, 
ſhall be nine Inches thick from the 


Cellars to the Roof; and all Withs 


the Inſide of ſuch Chimnies, four 
Inches and an Half in Breadth ; ali 


the Funnels plaiſtered or pargeted the 


lnſide from the Bottom to the Top; 

all! Chimnies to be turned or arched 
under the Hearth with Brick, (except 
upon a Ground Floor;) and that no 
Timber ſhall lie nearer than five 
Inches to any Chimney, Funnel or 
kire-place; and all Mantles between 
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the Jambs arched over with Brick; 


and no: Wood or Wainſcot ſhall. be 


plac'd or aſſix d to the Front of,any 


Jamb or Mantle of any Chimney, nearer. 


than five: Inches from the Inſide of 
ſuch Jamb or Mantle; and that all 
Gable ends, called nine Inches thick 


in Party Walls, be rendred on the. ruf- 
feſt Side; and that all Stoves - and 


B.ilers, Coppers and Ovens, that ſhall 
be ſet up with Brick or Stone, ſhall 


not be nearer than nine Inches at the 
leaſt to be adjoining Houſe, and no 


Timber to lie nearer than five Inches 
to any Fire-place or Flew. 


That no Brick or Stone Work in 
| the Fronts, Party or Partition- Walls of 


any Houſe, Tenement or other Build- 
ing whatſoever, that ſhall be erected up- 


on any new or old Foundation within 


the Cities of London and We(tminſter, 


or their Liberties, ſhall be ſupported, de- 
pend or bear upon any Sort of Timber 


or Wood-Work, (excepting upon Piles 
ard Flanks, where they are abſolutely 
neceſſary for Foundations in marſhy 


and unſound Ground; and excepting 


likewiſe all Houſes upon Londonu- 
Bridge) upon Pain that every Perſon 
ſo oftending, ſhall for every ſuch Of— 
fence ſuffer Impriſonment for three 


Months without Bail or Ma' nprite, 


5 Tbat 
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Ch. 10. Landlows and Tenants. 


That no Door - Frame or Window- 
Frame of Wood, to be uſed in any 
Houſe or Building, which fhall be 
erected upon old or new Founda- 
tions, within the aforeſaid Cities of 
London and Weſtminſter, or their Li- 
berties, (except Houſes on London- 
Bridge, and on the River of Thames" 
below Bridge) ſhall be fet nearer to 
the outſide Face of the Wall than 
four Inches. F 
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The LAWS concerning Ch. 10. 


the Jambs arched over with Brick; 


and no: Wood or Wainſcot ſhall. be 


plac'd or affix d to the Front of any 


Jamb or Mantle of any Chimney, nearer 


than five: Inches from the Inſide of 


ſuch Jamb or Mantle; and that all 


Gable ends, called nine Inches thick 
in Party Walls, be rendred on the. ruf- 


feſt Side; and that, all Stoves and 


B.ilers, Coppers and Ovens, that ſhall 
be ſet up with Brick or Stone, ſhall 


not be nearer than nine Inches at the 


leaſt to be adjoining Houſe, and no 
Timber to lie nearer than five Inches 
to any Fire- place or Flew. 

That no Brick or Stone Work in 
the Fronts, Party or Partition- Walls of 
any Houle, Tenement or other Build- 
ing whatſoever, that ſhall be erected up- 
on any new or old Foundation within 
the Cities of London and Mieſtminſter, 
or their Liberties, ſhall be ſupported, de- 


pend or bear upon any Sort of Timber 


or Wood-Work, (excepting upon Piles 
ard Flanks, where they are abſolutely 
neceſſary for Foundations in marſhy 
and unſound Ground; and excepting 
likewiſe all Houſes upon Londou- 
Bridge) upon Pain that every Perſon 
ſo offending, ſhall for every ſuch Of 
fence ſuffer Impriſonment for three 


Months without Bail or Ma'npriſe. 
r a [ bat 
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Bridge 
below 


the ol 


four Tt 


Ch. 10. Landlows and Tenants. 


That no Door-Frame or Window- 
Frame of Wood, to be uſed in any 


\ Houſe or Building, which ſhall be 


erected upon old or new Founda- 
tions, within the aforeſaid Cities of 
London and Weſtminſter, or their Li- 
berties, (except Houſes on Loudon- 


Bridge, and on the River of Thames” 


below Bridge) ſhall be ſet nearer to 
the 506 Face of me" Wall than 


four Inches. 
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N 


Ations. (Vide Aſſigns, Cove- 
nants, Conditions, 5c.) 


A CTIONS for Arrears after 
Entry, Page 102 


Action for hindering to take away 


Emblements, 151,152 


Action in Waſte, how it lies, 220 
By whom it muſt be brought, 232, 


: 233 
Who muſt join in the Action, 234 
Where it lies after a Releale, 237 


_ Attions 


2 


2 


The T A B 3 E. 
Attions on the Cale. 


Actions on the Caſe between Farmers, 
Tenants , and others, relating to 
Torts and Nuſances, &c. Page 303 

For ſtopping up a Way to a Hooule or 
Lapd, id. 

For turning off Water, 4 Ibid. 


For drowning another's Ground, Lid. 
For diverting Water from a Mill, 76:d, 


Por diſturbing his Walk or Foldage, 


304 
For not folding his Sheep, Did | 
For diſturbing him in his Common, 
| T5id. 
For digging a Pit there, 3 
For incloſing the Common, 303 


(See Tit. Common.) 
For diſturbing a Comman Watering- 


Place, 305 
For oulting the Leſſor's Executor, 
| I6id. 
For hindering the Leſſor to view, 
Ibid. | 

For Leſſee for Liſe againlt Leſſee for 
Years for Waſte, [bid. 
So for Leſſee for Years againſt Leſſee 
for Years, Ibid. 


Q 3 Where 


The. T A LE. 
Where the Leſſor neglects to pay Sub- 
fidies, | Page 306 
Againſt Tenant at Will for voluntary 
. Pp Ibid. 
Againſt Tenant by Elegit, who holds 
over, Ibid. 
Againſt Lord, for cutting down his Co- 


pyholders. Trees, 1Jbid. &. 307 
Fer refuſing to grind at the Lord's 
Mill.. | 7497 
For Damage by Pire, Ibid. 
For not repalring Fences, - bid. 
For not ſcouring Ditches, 308 
For not repairing Sea-Banks or River- 
Banks, : 81 Ibid, 
For not repairing a Highway, or Pri- 
vate Way, _ Ibid. 
For not repairing his Houſe, 9129 309 
For Diſturbance by an Upper Room, 
Ibid. 
For Damage by an "Vader. Room, 
— Ibid. 
For over-bailding another's Houſe, 
Tbid. 
For ſtopping Lights and Windows, 
310 
Simile by Walls, Wood - - piles, &c. 
Ibid. 
How ſuch Wrong may PPP to. be 


purged, 311 
Fos 


How 


The TABLE. 
For Nuſances by Dye chouſes, Ce. 
Page 311 
By ſettirg up a Pigeſty , bid. 
By a Chandler's Shop, 3 312 


By throwing dead Carcaſſes, & c. in- 


to another's Ground, Ibid. 
By ſuffering Tivhes, Hay, c. to lie 


too oy on the Place where bought, 


. e 38 BRI? f 757d. 


Proviſo for ſaving Actions between 


Landlord and Tenant in the late 


AR, to prevent. Peſtruction ot 
n by Fire, Cc. 318, 319, &c. 


Acceptance, 


Acceptance of Rent where no Con- 


ſirmation of the L eaſe, & econtra, 


* og 71, 83, 84, 96 


Aſter Acceptance: of Rent from the 
Aingnee, Covenant lies againſt his 


Leſſee, e 
Amends. (7ide Diſtreſs.) 


auiguees. (Vide Covenants, 
Rent, Cc.) 


How they are bound by, and liable 
to, the Covenants of the Leſſee or 
Aſſignor, &c. 


4 84, 85, 86 
Q4 Upon 


2 


The T4 B LE. 


Upon an Ages e being evicted, 
Page 86 

Actions 1 Aſkgnee of Aſſignee, Exe- 
cutors of Aſſignee, Sc. 87 
How he muſt diſcharge himſelf of 
the Rent, ©... Iid. 


Notes in Nature of Inland Bills, how 


aſſigbable over 297 
Aſſqgnee, where bound by Ihe Cove- 
nants of the Leſſee, and where not, 


119 
88 having aſſigned over, not an- 
ſwerable for the Rent, 148 


Aſſignee, tho refuſed at one Time, 
may be accepted another Time, 


115 
Aſhgnment of Hedge. boot, G. 97 


Aſſignment by Tenant for Years, who 
dies, 114 
Smile by his Executors, &c. Ibid. 
(Lide Pag 87.) 

Reverſion not aff enable without Deed, 
1 


attoꝛnmert. 


Attornment, how diſpenſed with by 


the late Act of Parliament, 115 


avowep. (Vide Diſtreſſes and 
* ) { 
'Pat- 


The T4383 L E. 
_ Bargains, 8c. 
ny buying and ſelling 


Goods and Chatrels, according to 
the 48 of 29, Car. 2. cap. 3. Page 


: 291 r. 

Concerning Notes promiſing Payment, 

286 

How they are aſſignable over, Te. Ibid. 
Bonds. 

Bonds to perform Covenants, con · 

= cerning, them, 98, Cc. 

Simile for Repairs, 99 

Not forfeited where the Rent is in 

Suſpence, Nan 100 
Chancery, 


Elief therein for Meas 63 
Waſte relieved in Chancery, 88 


R 


Not againſt a voluntary Act,  Hid. 
For Relief in Chancery againll Deeds 
and 'Leaſes, - | 89 


os . an 


N A WI 2 . . Sa 2 l 8 » 
nr a G * 1 M n 2 „ I 
— 36, IF. - 99». AMES . "68 2X 9 7 D r Yr — C 
+ VS . 2 | os —— e "TENSE 
a — r 4 N p 1 


The T A B L E. 


Commencement and Determi- 
nation of Leaſes, &. 


3 he 8 Ne Deter- 
mination of Leaſes ought to be, 
Page 83, 136, 139, 140 

Upon a Leaſe from Tear to Year, 83 
Voidable Leaſes, how determined or 


Fontimed;, dd 300810 Ibid. 
nee of the Term, tho rei 
veritate determined. 84 


Simile of the Grant of the next A- 


voidance of an Advowſon, bid. 


Leaſe determined by Husband's Death, 
though limited over to the Wife, 134 
How to commence, if Habendum be 


a Die Datus, or 4 S l Inden- 


turæ, | ern © Fg 
Further concerning the Commence- 
ment of Leaſes. 136 
Where not mentioned when it * 
begin, 137 
How, if the Date be impoſſible, Tiid, 
If it be without Date, bid. 
If from the End of the Leaſe miſte⸗ 
cited, Ibid. 
Upon a Leaſe for Life made by Pre- 
bendary, Ibid. 


Made 


r 


— YAN 3 n 


ay Su 


— Be of —_— 


E 


The TAB L. E. 
Made to commence upon Failure of 
Tee... ˙ͤ—( 4 31l? 15 Page 138 
Where one Leaſe i is made to Day, and 


another che next Day, of the fame 
Lands, £1.50 Ibid. 


Second RH to commence upon Sur- 


render of the firſt, | Ibid. 


Where made to commence aſter ano- 


ther, and there is none, 139 


To commence waa an- Incertainty, 


how, bs 5 . 1562 Ibid. 


| Upon 33 of another, 140 


Upon: wh as of a Sum of Money, 


: 1bid. 
By a Parſon of his Glebe, terminates 
"i his Life, id. 


For 100 Years, if. A, and: B. live ſo 


long, 140 


By a Joint-Tenant to begin after his 


Death, Ye 142 
Common. Fide Tenants.) 


For the Doctrine of Common between- 


Landlord and Tenant, ſee 2 
VII. throughout, viz. 
Of the ſeveral Sorts of Common; 245, 


246, Cc. 


of the Loid's Common, and * ſhall 


have it, 250, Cc. 


| Of 


The TABLE. 

be Common Uppercut and for What 
Cattle; Co. Page 246, 252 
Of Common Appurtenant, and how it 
may be uſed,* ec. 
Of he for Cauſe of Vi Wee 
bow it may be uſed, 247 c. 
Of "Ra rms in - Grofs, how it may 
begin and be uſed, Cc. 245, 266 
Of Common without Number, 250, 


£4 2 575 258 
e he Sciſin of Common, 
how to ene = 1 7 175 
Concerning what Things x Commoner 
may do, &c. . 
Concerning the Approvement of Com- 
mon, 284, Cc. 
Of the Admeaſurement of Common, 
2 288 


Common, an Agreement to encloſe it 
decreed to be perform'd in Chunce- 


>”: 14 $89 

Chininion, when it may be taken in 

a common Field, 2 "a0 
Convitfons. 

Condition not to alien, 102 


Entry for Condition broken, JTbid. 


Condition not to alien, Thid. 


vin 


246, 266 


' The a 74 B L E. | 
Upon Condition, that if the Leſſor 
alien, the Leſſee ſhall have Fee, 


Te.Y 7 Page 104 
Where, upon IE broken, Exe- 
cutors may enter, ' '* "ROC 
Simile where, upon Reſervation of 

| Rent, the Heir may enter, 133 
Condition for Leaſe to be void, if 
one of ſoint- Tenants died, 105 
Where the Deviſe of a Leaſe may be 


2 Breach of Condition, 106 
Who may take 2 of a Condi- 
[ tion, 999 7 id 


- Copyholde ts. 


(Vide Fines Forfeitures, and Tonga 
by Copy of Courts Roll.) 


Whether Copybeld "$a be wihith the 
| Statute of Limitation of Entries, 42 


Coꝛn and Crop. 


Concerning 2 Tenant's Sowing and 
Reaping, r 

Where the ed ſhall baus it, 

152 

Concerning Roots, Hemp, or Flax, N 
Ii 


5 Where 
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TheT 4B L F. 


ee the Executors ſhall have it, 


Page 152 


How, upon a Tenant's Eſtate incer- 


* 


ain, 1 943 Bl, 154 


The Reaſon Why Tenant. of uncer- 


tain Eſtate ſhall have it, bid. 


Where the Leſſee. or Surrendree ſhall 5 


ein ener 3 153 

; Where Leſſor of Tenant 1 Life ſhall 
- thaw. }'. » bid. 
Where for his Benet os 5 155 Manu- 
rance the Corn came, 154 
For Reverſioner of Tenant ſor Liſe, 
| 1bid. 


Where the Remainder-Mar upon a 


Demiſe, and not the Executors, 
418 

Where the Executars of the Huſ- 
band that ſowed, and where the 
Wile, „„ 
Where the "Wo ae of Tenant in 


Dower ſhall have it, id. 
Where Leſſee ſor Years of. the Wife's 


Lands, fo of Tenant by the Curte- 
ſy, ſhall have it, Ibid. 
ag whoſe Benefit upon Ground ſown! 


by a Woman durante Viduitate, who 


takes a Husband, 159 


How after 1E Death upon 


Leaſe of his Wiſe's Lands, 157 


Upon 


The T4B L E. 


Upon a Recovery by Title Para- 


mount, who ſhall have it, Page 
> 278 42 8157 


abt Gaede s 0 
Where the Heir ſhall have it, bid. 
Where the Diſſeiſor ſhall, 158 


Where the Widow in Dower ſhall, 


Ibid. 


Where her Executors hal have it, 
| Ibid. 


Where Teng in T all * it a- 


way, and dies before Severance, 
110 2 Ibid. 


Where ſuch Tenant gives away a 


Tree growing ypon the Land, 


27.4104 3 
Where Tenant in Fee ſimple does the 
like. | Lid. 


Covenants. 
Te 5 (Vide Aſſignees, Rent, &e.) 


Upon Leflee's Covenant to build, how 
his Aſſignee ſhall be liable, 84, 85 
Wien the Covenant extends to a Thing 
in Being, and is annexed to the Thing 


demiſed, c. 0 1 
Upon a Covenant to repair, Aſſignee 
dea 1 86 
Where 
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The TABLE. 


Where Covenantor bound, but not the 


Aſhgnee, Page 86 
Upon a Covenant .to deliver a Stock 
of Cattle, &c. as 
Writ of Covenant upon Af ignees be- 
ing evicted, Thid. 
32 H. 8. 24. Extends not to collateral 
Covenants, * 87 
Actions of Covenants by Aſſignee of 
of Aullgaee, GS. Ibid. 


Covenant for Leſſee to have Houſe- 


Boot and Fire-Boot. upon the Leaſe 


of a Houſe and Wood, "O00 
How a Covenant to 3 Cc. ſhall 

relate to the A | 93 
Upon a Covenant D build, and he 

builds more, Cc. Ibid, 
Upon a Covenant not to incloſe, 94 
Later Covenant by ſecond Indenture, 


no Bar, _ Thbid. 
Action of Covenant upon ſtopping 
Water courſe, Ibid, 
Simile upon deſtroying Eſtovers, 
| Ibid. 


Covenant of Teſtator broken, id. 
Not againſt Grantor for not repairing, 


94 
How by an Aſſignee of Reverſion, 
though not named, Ibid. 


a 


How 


The T4 NL. Z. 


How by G rantee of a Reverſion, 


Page 94 
What Wenne to a Covenant in 
+:Deed, - 8 95 
A Provits.. my, Thid. 
That his Dae” Tout ſhould not 
dig,. N # 15 Ibid. 
Where Covenan goes with the Land, 
1 Ibid. 
Contiant if fel be behind, Leaſe to 
be void, 5 1 1 86 


Upon a Covenant to appory uphold, 
&c. when Action to be brought, 96 
How againſt” Affgnee, though not 
named, for not repairing, © 97 
Leſſee takes an old ruinous Houſe: and 
covenants to leave it in Repair, 
Ibid, 

Upon a Covenant to leave a Wood i in 
as good Condition, & c. 98 
Leaſe with Warranty amounts but to 
a Covenant, 100 


Where Covenant lies againſt Leſſee, 


after Acceptance of Rent from his 


Afﬀgnee, | 114 
Modern Caſes adjudged in Covenant, 
313 

Concerning quiet Enjoyment, Ibid. 
Of Covenants Afhrmative and Nega- 
tive, . 


By 
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The 7B L E. 


By Deed-Poll ſufficient, Page 314 
Concerning Words of Covenant, id. 
Conditional Words can them, 


„id. 
Where the Cauſe. af the Covenant, 
- mult be performed. 315 
Covenant muſt be of Iawſul por ba 
SAYS + 4 | [6id. 

Covenant, how taken againſt Cove- 
ü nantor , 62 | Ibid, 
Rovers) other Obſervations relating to 
Covenants, | 316 


Some reſolved Caſes as to Pleadings in 


Covenant upon Leaſes, 322,323 : 
Get 
Cuftoms. "of 
| 1 1454 "Hh 
Cuſtom, what, . 261 f. 
Properties incident for a good Cuſtom, C8; 
In Cuſtoms, there is Uſer, Non. Lie, For 
| ger, and [ater Uſer, 28 Of 
Cuſtc m5 mult be reaſonable, 39 Of | 
How at the Wil. of the Lord, 33 þ 
Concerning Tenants Services, &c. 30 [ In 
Concerning Sole Feeding, 32 
In t 
Wit 


Di- d 


The'T 4B L E. 


Dittreſs. 
(Vide Replevin, Reſcous, &) - 


Iſtreſs for. Rents, where Tenant 


for Years grants Part of bis Term, 
Page 110. (Vide 187, Oc. 193, 


Ce.) 
Diſtreſs by Cuſtom, concerning it, 154 


Of putting Diſtreſs in Pound Overt, 


| 163, 164 
Of what Thing Diſtrefs may be, 
| Ibid. 
General Rule of Things levant and 
couchan t,, Ibid. 
What T hings may not be  diſtrained 
for Rent, 1 11 

Of Strangers Beaſts that come by E- 
cape, | 166 
For Amerciament in a Leet, 387 
Of Goods or Chattels, | Ibid. 
Of putting Cattle diſtrained into his 
Yard or Cloſe, 168 

In another Man's Yard or Cloſe, 
Thid. 

In the Place where Damage-fea;. int, 
Ibid. 


Within the County, ard within three 


Of 
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The T 4B L E. 
Of tendring Amends for the Damage, 


Page 169,177 
lf the Cattle impounded die there, 
163, 168, 169 


Replevin upon a Diſtreſs, „ 


(ide Replevin.) 

Parco fracto upon a Diſtreſs, Ibid. 
Of two Diſtreſſes for one Rent, 171 
Where no Action againſt the Lord, 


tho' nothing due, Ibid. 


Where he may iftrain in the Houſe, 


tho he might in the Land, 192 


Where for Damage to the Soil, 177 
How Diſtreſs may be for a Rent- 


charge, n 175 
Concerning exceſſive Diſtreſs, 172 
Diſtreſs of common Right, 173 
Nor for Debt, Cc. or Services incer- 

tain, | 174 
Where Incertainty may be reduced ro 
Certainty, Ibid. 
Where ſor Svrpluſage of Rent, having 

gained Seiſin thereof, Ibid. 
Where for a Nomine Paine, 1 


No working an Eftray or Diſtreſs, 176 
Where a Novel Difſeifin for want of a 
Diſtreſs, Cc. Ibid. 


Diſtreſs for Heriots, 170,177 


Diſtrels for ſurcharging Common, 


17 


Diſtreſs 


The TABLE 
Diſtreſs made by Executors, Cc. 


Page 178 
Diſtreſs of Beaſts eſcaping, - Did. 
Of Cattle depaſturing, 179 


Of Cattle driving to a Market, 181 


Cauſe of Dy where to be ſhewn, 


180 
Where: not ſor Rent Wente upon a 
Feoffment, „ 


Where there ought to be a Clauſe 


of Diſtreſs, 182 


For Rent reſerved: at two n Ibid. 


How hindering a lawful Diſtreſs may 
cauſe Homieide, 181 


Not where a Reverſion is determined 


183 

Upon an Aſſeſsment by a Town, 
| = Ibid. 

Where by a Grant of the Fealty it 
bes a Rent-Seck, I bid. 


Where the Fealty cannot be ſevered 


from the Reverſion, Ibid. 


Upon an Aſſignment of Rent in Parti- 


tion or Dower, | 184. 
Where ſufficient Amends are tender'd 


Ibid. 


Where preventing a Diſtreſs amounts to 
a Diſſeifin, 108, 109 
How upon the Act 2 V. & M. Se.. 
I. * 55 For enabling the Sale of 
Tr Goods 


. rr ID HET ons = 8 ee 
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The T 4B L. E. 


Goods diſtrained for Rent, Page 


_ATIMY. _ in, Tc. 
How upon the Act made 8 Anne Re- 


gine, For the better Security of Rents, 
and to prevent Frauds committed by 
Tenants, © I 1935 Cr. 


An Act made 4 Georgii 2. For the 
more 'effettual* preventing Frauds 
committed by Tenants, and for the 


more eaſy Recovery of Rents, and 


Renewal of Leaſes, 202, Oc. 
Concerning a ſecond Diſtreſs for the 
Reſidue of Arrears upon the Stat. 


17 Car. 2. cap. 7. See Tit. Reſcous 


and Replevin. 
Cjetment. 


Y one Joint-Tenant | againſt an- - 


other, 117 
Proof of actual Entry not neceſſary in 
Ejectment, | 150 
On Half a Year's Rent in Arrear 
Landlord may re-enter, - ſerving a 


Declaration of Ejectment, 204 
When Leſſor in Ejectment may reco- 
ver Judgment, 205 


Entry. 


. le 4B L E. 
| Entry. 


Where the party, to wham the Rent 
is reſerved, may not enter for the 
Condition broken, Page 106 


{ Where a Tevant may grant away his 


Intereſt before Entry, 131 

Where Entry, Gc. will extinguiſh the 

Rent, 127 
Eftovers. 


(Vide Common, Tees, 2 


ERoverk how appurtenant to the 


k Land, and ſhall run with the ſame, 


86,112 
Upon a Covenant to have Houle-boot 
and Fire- boot, 89 


Upon Leſſor's Deſtroying the Eſtoyers, 
"1 


” the ſeveral Kinds of Eſtovers; viz. 
Houſe- boot, and Fire- bot. 2. 
Plough- - boot. 3. Hedge- boot, or 
Hay-boot, 159, 160 


EN Definition thereof, 260 © 
| Eftovers 2 by Landlord, 163 


Excep⸗ 


Te TA B L E. 


Exception. 
Leſſor excepts a Wood: The Lay 


gives him a Way to it, Page 113 
Extinguiſhment. 
(Vide Rent) 
3 of Rent, 127 
Extinguiſhment of the Duty of Fen- 
e, Ibid. 
Where of Rent by a Releaſe of all 
Demands, 128 


Where by a Recovery, the Power. to 
make a. Jointure is extipguiſhed, Lid. 


Fines, 
(ide Tenants by Copy.) 
Fs at the Will of the Lord, 


28 
Fines by Husband and Wife, to make 
Diſcontinuance, +! 2008 


Firmozs 


- *— r 


"A Oo WouUTU 


The TABLE. 


Firmoꝛs or Farmers. 
(Vide Aclions.) 


Concerning him and his Farm, Page 
66, Cc. 


None to take above two Farms, 299 
How to be taken by Spiritual Perſons, 


Tbid. 

Forfeitures by them ſor taking Par- 
ſonages or Vicarages, 300 
Sheep- Keepers, and Sheep feeders, con- 
cerning them, 301 
Beaſt-feedets, Oc. Ibid. 


S veral Actions on the Caſe, neceſſary 
10 be no ti Re by all Far mers, &c. 
. 303: 304 Se. | 


Fozkeitures. 


(Vide Tenants by Cipyhold, Waſte, &c.) 
Forkeitures by Tenants of Copyhbold, 


"FE. = 4d, 133 
Advasg to Feme- Copyholder, tho 
Husband makes a Forfeiture, 37 
Copyholders Forfeiture by committing 
Waſte, Ibid. 


Forfeited Eſtate revived, 5 


R Forfei- 


The TABLE. 
Forfeiture by n. Services, 
Page 40 

betete for taking to Farm a Vi- 
carage or Parſonage, 300 


Grants. 


O whom to be made, 107 
How to be made in Remainder, 


108 


Where not alias Recompence, 107 
Where the Intent of the Grantor ſhall 
be void, 5 108 


Habendum. 


(Vide Commencement.) 


Opyholder's Wife not named till 
after the Habendum, 34 


Intent. 


OW the Intent of the Party ſhall 
be void to all Intents, 108, 116 
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The TAB LT. 
Joint⸗Tenants. 
(Vide Tenants.) 


. hs Matters relating to them, 


Page 48 to 53 
Lands. | 


* AT are comprehended un- 
der the Name Lands, 89 


Lands paſs not upon a Leaſe of a 
Houſe, with the Appurtenances,116 


Perſons holding over Lands, ©. after 


Expiration of Leaſes, to pay double 


the yearly Value, Ny 202 

_ Leaſes. 
LVs Parol and by rods 
Further concerning Leaſes, Chap. II. 
*, 


Leſſor and Leſſee, Firmor and Far- 


mer, Thid. 


Of antient Rents reſerv'd on Leaſes, 


68 
Of what Lands, c. Leaſes reſerving 


Rents ought to be made, bid. 
1 Leaſes 


"Th THBEE 
Leaſes for Years are Chattels, and go 
to Executors, if not otherwiſe dif- 


poled of, >, cy, Page 69 
Long Leales, concerning them, 70 
Leaſes may not be entailed, Ibid. & 
| 141 
If it come to be |:mited in Tail, &c. 

70 

Who may 3 Leaſes, Ibid. 
Leaſes by Tenant in Tail, 70, 71 
By Biſhops, c. - Ibid. 
Leaſes by Statute-Law, how limited, 

2 
By Tenant in Tail, (5c. Ibid. 
To what Leaſes Stat, 32 H. 8. 28. 
_ "ſhall not extend, | Tbid. 
By the Husband of the Wife's Land, 

3 
"PM reſerved out of the Statute, 5 
By Biſhops, c. 75, 76 
By Malters of Colleges, Dean and 
per, Oc. 73 
Leaſes of Benefices or Eccleſiaſtical 

tion, . 76 
By Parſons or Curates, 77.78 


Rent upon Leaſes by Colleges, 79 


Leaſes made void by Stat. 18 Eli. . 


83 
How the Ordinary muſt grant Se- 


queſtration againſt an Incumbent 
offend- 


L 


* 


The TA B L E. 
offending againſt Stat. 13 Eliz. 20. 


| Page 81 
Leaſes confirmed by Stat. 12 Car. 2. 


. 9 
Leaſes of the Dutchy of Coruwa!l, 
Ibid. & 144 


Of the Commencement and Determi- 
nation of Leaſes, 1 
(Et vide Commencement.) 

Leaſe from Year to Year, Cc. 83 


Leaſes made to hold at Will, 92 
Voidable Leaſes, how to be made 
Void, „„ 
-Vacated by Order for cancel- 

ling, — 
Leaſe revived by Re- entry of Tenant, 
3 

Leſſee, Acts done by him, 14 


(Vide Covenants.) | 

Leſſee's filing Bill in Equity not to 
have an Injunction againlt Proceed- 
ing at Law, 207 


L eaſes made by Dureſs, how voidable, 


145 


Leaſe of 182 and Stock of Cattle, 


86, 123 


Concerning Leaſes by Baron and 


Feme, 88 
Leaſe of a Houſe and Wood, with 


Houſe-boot, Cc. | 89 
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The T4 KR 
Leaſe at Will, how determined, Page 89 
Leaſe for a Year to enable a Releaſe, 
90 
Leaſes for Years'upon Lives, how de- 
termined, Tbid. 


Where Part for Life, and Part for 


Years, Ibid. 
Reading of Leaſes, & c. before Sealing, 
Lo. 

Sealing Leaſes, concerning it, 91 
Variance in Leaſes, concerning it, 
Ibid. 


Leaſe executed by Livery and Seiſin, 


103 
Leaſe to Joint-Tenants, to be void if 
ore died, „ 


Leſſor's Intent on a Leaſe to another 


and his Heir, avoided, 116 
Where leſlor takes a Leaſe of his own 


Land, 117 
Leaſe for twenty Years made by one 
who had Power to make a Leaſe 


for ten, and decrecd to be good for 


ten, Ibid, 
Leſſor diſturbed in his Paſſage to 
Rooms reſerved, Covenant lies a- 
gainſt the Leſſee, 1 
Leſſee, what Things he may remove, 


119 
Leaſes 


The TABLE. 


Leaſes revived and confirmed by Ac- 


ceptance of Rent, Fc. Page 126 
Leaſe to Husband, with Limitation over 


to Wife, 34 - 
Leſſee for Years makes a Feoffment 
with Livery, EE, 
Where more Acres than named will 
paſs, Lid. 
Leaſe by Parſon of his Glebe Lands, 
140 
By an Infant at 17, of Lands holden 
in Socage, 141 


Leaſe avoided by a Widow, „ 
Licence to enter and occupy, Ibid. 
Leaſe for Life, and mentions not whoſe 
Life, how to be taken, 142 
Leaſes by Joint-Tenants, Ibid. 


| Leaſes how to be worded, to give 


preſent poſleſſion, ſo as to bring 


Treſpaſs, 144 
Leaſe loſt, yet the Term of Years, 
ſa ved, Lid. 
Licence. 
Icence to put in Cattle by one that 
has only a third Part, 181 
Entry to fetch out Cattle without Li- 


cence, Ibid. 


U 


A ante 7 — A nates n *. ren | 
A Wr 424 - — 7, 


Tho T4137 E. 
Livery. and Seifin, 


Leaſe executed by Livery and Seifin, 
Page 19, 103 
Livery made upon a Feoftment by Leſ- 
ſee, : 134 


Livery and Seifin by Parol, 135 


Upon a Feoftment, H. wbendum 4 Die 


Datus, Tbid. 
Die Confectionis upon a Leaſe for 
 Tife, and Leflee makes Livery a 

Month after. 5 


Livery void where a Leſſee is upon 
Part of the Premiſſes, 136 


Mi nes. 


V INEs in Lands let by Leaſe, 
concerning them, 144 


Poztgages. 


Some Obſervations concerning them, 
and Relief againſt them, 62 


Occupancy. (Vide Teronts.) 


Vice Page 108, 109, 


Parceners 
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The TAB L E. 


Parteners and Partition. 
(Vide 8 ) 


Everal Matters relating to Pariiow, 
8* In Page * 525 59 


Be⸗ entry. 


HERE Re- entry is prevented 
by Diſtreſs for Rent, 133 


Re- -entry 2 a Covenant not to alien, 


Did. 


Re. entry by Heir upon Condition of 


Rene. brakes: . .: >; Ibid. 
General Prohibition not to enter ano- 
ther's Poſſeſſionn, 180 


Exception to fetch out Cattle running 


into the Ground, PS - 


Remainders.  _, 


Remainders limited, and how, 32, 33 
Entry by Remainder Man upon Copy- 


holders being attainted, &c. 33 


Surrender by fuch Remainder Man, 


33734 
Reis void in Law, 12 97 


R5 Rents. 
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Rents. 


Antient Rents reſerved upon Leaſes, 
Page 68 

What Rents may, and of what Lands 
and Tenements, Ibid. 
Rent though not good by way of Re- 
ſervation, yet may by way of Con- 


tract, * 69 
Every Quarter's Rent a ſeveral Debt, 
Ibid. 

Payable by an Executor before Bonds, 
Ibid. 
For the Moiety of Rent againſt an 
Aſſignee, Ibid. 
Where the Rent goeth to the Execu- 

tors, £8 
Where Rent is not acquitted by a Re- 
leaſe, — $05 


Concerning a Rent of ten Shillings 
granted by two Tenants in Com- 
mon, [T3 


That the ten Shillings Mall be ſeve - 


ral, . Thids 


Of Rent reſerved by two Copartners, 
Ibid. 
Concerning Apportionment of Rent, 


Ibid. & 127 
Rent accepted from Aſſignees, 114. 


115,117 
Caution 


2 
i 


The T AB LE. 
Caution concerning Payment of Rent, 
Page 120 
Concerning the legal Day of Payment, 
 Tbid. 
Where *tis 15 Days after any of the 
ſaid Days, Ibid. & 121 
Where the Rent will fall to the Heir, 
(Cee after.) 121 
Where Landlord is to be ſought aſter 
to receive the Rent, 18 
Where he need not pay Rent with- 
out an Acquittance, Ibid. 


Where by an Acquittance the Ar- 


rearages are diſcharged, I23 
Of Payment before Sun-ſet, Ibid. 


Payment of Tithe for Glebe-Lands, 


e Ibid. 

Rent reſerved upon a Stock let out, 
When payable, — 
Of Rent reſerved by Joint-Tenants, 
124 

Rent revived upon Death of Tenant 
in Dower, a” 


Where a Succeſſor of a Parſon, &*c. ac- 


cepts Rent reſerved by his predeceſ- 
ſor, 125 
Upon Acceptance by a Biſhop, Leaſe 
is confirmed, Tbid. 
So where ſecond Husband accepts the 
Kent, Ibid. 
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The TABLE. 


Simile upon Acceptance by Wife, 


Page 125 


Rent reſerved by Tenant for Life, de- 


termined, Ibid. 
Simile by a Tenant in Dower, 126 


Where the Acceptance renews a Leaſe 
for Life. Ibid. 


Rent extinguiſhed by Entry, Cc, 127 
Where revived, and where not, Ibid. 
Where Duty of- fencing Cloſes is ex- 


tinguiſhed, Ibid. 
Of the Demand and Tender of Rent, 
and the Time when, | 128 


Reſervation of Rent, how to be made, 
130 
Rent how transferr'd to an Aſſignee, 


Ibid. 
Where the Rent ſhall go to the Heir 
for the apparent Intent, 131 


Where the Rent is reſerved generally, 


and not ſaid to whom, Thid. 


Where the Rent is reſerved to the Son, 


and not as Heir, 2132 


Rent reſerved upon a Demiſe, when 


the Reſervation ſhall happen, Ibid. 


Rent diſtrained for, prevents Re- entry 


of Landlord, Ibid. & 133 


Method of Recovering of Seck-Rents, 


4 3 209 


| Reſervation upon a Rent Charge a- 
gainſt Sureties and Pledges, is void, 


220 


The TABLE. 


Where the Rent upon a. Gift in. Fee 
of Land is reſerved to a Stranger, 


Page 196 


Rent paid to a Husband de Fatto, the 


Tenant diſcharged, 118 


Rent how to be demanded to take 


Advantage of Re- entry, 146 


Rent muſt be paid, tho' the Tenant 


be kept out of Poſſeſſion by Mili- 
tary Force, G w. 147 
Rent once. accepted, the Leſſor cannor 
take Advantage of a Re-entry, 148 


Rent, Covenant will not lie for it in 


England, for Lands in Ireland, 1 49 


(Vide Covenants and Waſte.) 
How the Tenant may cut Timber to 
repair upon the Landlord s Cove- 
nant, | 232 


Of the Writ De Reparatione facienda 
between Joint-Tenants, bid. 


( Vide Diſtreſs.) 


Reſcous, what it is, 213 


Reſcous, 


r 
Reſcous, where Goods are diſtrained 
without Cauſe, Page 180 
Reſcous, where no Rent is due, 214 
Where he tenders his Rent to the 
Lord, 3 Ibid. 
Where the Lord diſtrains in the High- 
way, | Ibid. 
Where he diltrains Averia Carucæ, or | 
Things not diſtrainable, me | 80 
Where the Lord may follow witng 
freſh Suit, | | 215 L 
Where the Lord hath not. Sight or 
T nw. Ibid. C 
Where he hath View, and diſtrains B 
out of his Fee, mis. KK 0 
Reſcous return'd and void, „ R 
C 
A 
M 
M 


Where the Diſtreſs is intended for Da- 
mage-feſant,  Thid. & 216 


vs 
7 
- 
8 
Os 
4 
4 
. 
= 2 
-5 
; 
14 
4» 
Fa . 
1 
2 £4 
* 
9 
£4 
4 
» 2-3 
* 
2 
4 " 
T } 
; 25 
2 
7 
. 
91 
7 
7 
5 
7 \ 
7 Bj 
4 
5 } 
? 4 
1.5 
(XY 
z 
J 3 
U 
PS 6. 
1 * 
8 | 
ö g 
f " 
* 


val 
19 
* 

4 


3 
* 
74 
4 
5 
* } 


Replevin. | 
(Vide Diſtreſs) 


Sheriffs Deputies for Replevin, by Stat. Pl 
i & 2 Ph. & Mar. cap. 12, &c. 216 | C 

. Replegiari facias at Common Law, | 
„ 217 
Tenant is Plaintiff, bid. 
Withernam, where it may be had, 16;d. 
Replevin to Bailiff of a Franchiſe, 218 


Where 


2 


The 145 L E. 


Where the Sheriff may enter, Page 218 
Where Property is claimed by Defen- 


dant, &c. 218, 219 
Nectar to remove the Plaint, id. 
Simile by a Pone, 220 
Reſervation for Diſtreſs irrepleviable, is 

void, Ibid, 
Several Men may not join in Reple- 

vin, Mid. 
Upon a Diſtreſs driven into another 

County, 221 
Of dead and living Cattle, Lid. 
By Husband alone, gy © 


Of Declaration in Replevin, Ibid. 
 Replevin againſt the Lord, tho' the 


Cattle be come back, 221 
Cautions of giving lnſtructions! in Re- 
ple vin, Ibid. 
Avowry in Replevin, concerning it, 

222 

Making Conuſance as Bailiff, Ibid. 

Manner of Avowries, : Ibid. 

Plaintiff's Advantage, 223 

Colts and Damages for the Defendant, 

224 

Where Part of the Rent is not due, 

Ibid. 

For Rent, and Nomine Pænæ, bid. 
DF a. 

That they were the Beaſts of a 

Stranger, | 235 


Ar- 


TheTABL EF. 


Arrearages of Rent loſt by the Lord, 

| Page 235 

If the Plaintiff in Replevin be nonſuit, 
barr'd or overthrown, 226 
(Vide Page 197, &c. for Stat. 17 
r. 2. e. 7.) $ irn 


Seili n. 


(vide Livery. J: 
Wenn f the Lord bath axined 


Seilin for more Rent than due, 


174, 175 
Seiſure. 
By Lord, until Tenant came to be ad- 
mitted, 34 


By Lord, in what Caſes, he, 33 


Statutes explained, &c. 
Mag. Char. cab. 10. Of the Writ, Ne 


injuſte vexes, 52 1557 
Stat. Marlbr. cap. 4. Of exceſſive Di- 
ſtreſſes, ec. 172 


Marlbr. c. 21. and Weſtm. r Of 


driving — Ott „ 097. 


NMiſtm. cap. 1. Of Eſtates entailed, 7 
121 KF. "my 19. Of Avowries, 223 
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The T A. B_E KF. 
23 H. 8. c. 1 „ OE keeping Stoned 


Horſes, Page 302 
25 H. 8. cap. 13. Of keeping Sheep, 
| 300 

27 H.8. cap. 6. Of Keeping Mares in 
Parks, 302 

2 & 3 P. & M. cap. 3. Of feeding 
Sheep, Cows, Cc. Ibid. 
43 Eliz. c. 7. Of cutting or ſealing 
Wood, 241 

7 Fac. 1. c. 12. Limitation of Shop- 
Book Debts, 296 
21 Jac. I. c. 16. Limitation of Entries, 
42,03 

15 Car 24 Foe puniſhing Wood- 
ſealers, 241 
17 % 6 % Of Diſtreſſes and A- 
vowries 197 


29 % 3- Frauds touching 


Leaſes by Parol, &c. 27,18 
290% “„ Of Frauds, @c. in 
Bargains, Contracts, @c. 291, Cc. 
2 Nec M. cap. 5. Of felling Diſtreſſes, 


137, Oc, 

4& 5 . & M. c. 16. Of Möngag 
without Notice, 64 
7 e615 Licence to alien in 
Mortmain, "4G 

3 T 4 Anna, c. 9. Of Promiſſory 

" Notes, N 297 
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; The T 4 B L E. 


4 &' 5 Anne, c. 16. h. 
- mencing Actions after Entry, Page 42 
$. 10. Of diſpenſing with At- 
tornment, 115 
pes Anne, c. 16 §. 15, 16. Of plead- 

ing double, and of Coſts, 200 


cutors, c. 58 
8 Anne, c. 17. For ſecuring Rents, and 
to prevents Frauds by Tenants, 193 
Lide ſeveral Statutes touching Leaſes 
by Biſhops,Deans and Chapters, Pre- 
bends, Parſons, Cc. . 
Quer. A Statute confirming an Order 
of Court, 145 


Surrenders. 
(Vide Tenants.) 


By Copyholder, in Conſideration of 
Marriage, or Payment of Money, 


31 
By a Remainder: Man where nothing 
paſſes, 32 


By him in Remainder of Copyhold- 
Lands, 34 
Into the Hands of two Copyholders, 


35 
By an . of a Copyhold Eſtate, 


Thid. 


By 


17. Of com- 


9. 28. Of Account againſt Exe. | 
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The TABLE. 
By Copyholder for Life, and Copy- 


holder in Fee, "© Paw 36. 
By Infant Copybolder, Ibid. 
By Husband of Woman Copyholder, 

Ibid, 
By Heir, to a Stranger aſter Entry, 
and before Admiſſion, Ibid. 


By Copyholder after Forfeiture, 37, 38 
Where a new Leaſe amounts to a 
Surrender in Law, 2018: 


If Surrender can perfect without Ac- 


ceptance, Co. 138, 139 


Leſſee cannot ſurrender before his 


Term begin, 113 
Chief Leaſes may be renewed without 
ſurrendring all the Under-Leaſes, 

; 211 


Tenants and Tenures. 
H E ſeveral Kinds thereof, 15 „ 


Tenants in Fee- ſimple, 5 
ncumbrances and Forfeitures of Fee- 
ſimple Eſtates, . 
Tenant in Fee- Tail, Wo 
General and Special Tail, 75 * 


Special with Limitation, 
Tail Tenures, becoming extinct, Rid. 
Tail Tenures, Incumbrances, | 
General Perpetuity in Eſtates ſettled 
by the Stat. De Donis, SG. 
= 


The TABLE. 
Eſtates dock d by a Common Reco- 


..... Sts an Page 10 
Entry by the Donor, 11 
Tein: in Tai] after poſſibility of Iſſue 
F „ ren 
Who may be ſo, Ibid. 
Tenant by the comer of England, 
5 512,5 
Tenant in Boe, | 1275 FF 
Dower at Common Law, 13 
Dower by the Cuſtom, Thid. 
Tenant for Life, 15 
Livery and Seilin upon Leaſe for Liſe, 
an Lid. 
Reverter of Ellate after a Partition 
between Tenants for Life, 142 
Tenant for Years by Leale, 16 
By Leaſe Parol, 17 
When Leaſe for Years takes Right, 20 
Tenant at Will, : RS 
Tenant at Will, if he lows, ſhall reap, 
Tvid, 
Not ſo in Tenant for Years, 22 
Tenant at * not bound to Repairs, 
23 
If * TR at Will commits voluntary 
Waſte, Cc. RR 74 
Tenant at Sufferance, 23,24 


Tenant by Copy of Court-Roll, 25 
How ſuch Tenant may or may not 
| alien his Eſtate, | * 26 


Of 
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Ot the Properties of a Cuſtom, and the 


ſeveral Ulages thereof, Page 27, 28 


Cond holder fined at.the Lord s Will, 28 
His Admiſſion without Fine, 29,35 


(Cee after.) | 

Work- Days of ſuch Tenants, 29 
Inter- uſer for Rent, | Tbid. 
Daſorriog of Services.!-! 5 40 


Abuſer by Cattle, (See Tit. Common.)29 


| Preſcription by Copybolder to hold by 


Fealty,- - :: 30 
By the Lord not to hold his Court, 21 


dSurrenders by Copyholder in Conlide- 


ration of Marriage, or Payment of 
Money, Ĩbid. 


By an Infant, by an Husband, Gr. 86 
Forfeicures by Copyholders, 31 
Cuſtom for Copyholders to have the 


ſole Feeding, 32 
To licence others to put in their Beaſts, 
Ibid. 


(For theſe, ſee 13 1 the Doctrine 


concerning Common, &c. Ch. VII.) 
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1 Copyholder be attainted or con- 

victed of Felony, 33,35 
Copyhold Land of the Tenure of Bur- 
rough Engliſh, 35 

If Copy-holder cut Trees, 0 


Copyhold extinguiſhed, Ibid. 
Ad: 


The TABLE. 
Advantage to Feme-Covert Copyhol- 
HE” Page 37 
If Copyhold ſurrender'd be determined 
by the Lord's making a Leale, 38 


Copy bold Eſtate forfeited and revived, 


Ibid. 
Copyhold by Eſcheat re-granted, 39 
That Fines of Copyholders ought to 
be reaſonable, Tbid. 
That the Time to pay-them ovght to 
be reaſonable, 158 
Fine not due until Admittance, 2 
What Fine, 41 
Where a Fine certain is tender'd, 1hid. 
Copyhold Land within the Statute of 


Limitation of Entries, | 42 
Tenants by the Verge, concerning 
them, Ibid. 
Tenants in Coparcenary, concerning 
them, 45 
Of Siſters, Aunts, ore. 46 
Partition by Copartners, and Tenant 
by Curteſy, % / 7 


. by Cuſtom of Gavelkind, 47 
Difference between Coheirs and Co- 


partners, 49 
oint- I enants, concerning them, 48 
By Diſſeiſin, &c. * 
Survivorſhip amongſt them, 
Upon a Leaſe, 727% 
Of Goods, Go. 7 
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Of Leaſes by them, Page 142 
Where ng ſhall have ſeveral Inheri- 
tances, 


50 
If one of the Donees and his Iſſue alſo 


n „ 
Where one grants a Rent- Charge to 
the other, IJbi d. & 52 


Ejectment by one Joint- Tenant againſt 
another, 117 


Joint-Tenants may make Partition by 


Conlent, _ 52 
How, amongſt ſuch Tenants, the Hus- 
band and Wife but as one, 53 


How Joint- I enants become Tenants 


in Common, | * 54 


Tenants in Common, concerning them, 


53» 54 
How Tenants in Common from Joint- 


Tenant, E 1iid, 
How between Feoffor and Feoffee, 55 
How between Tenants for Life, bid. 
How when one of them ſor Life grants 

away his Part to one of his Fellows, 

1 1 56 

How when one of the three Joint-Te- 
nants releaſes to one of his Fellows, 
Ibid. 

How when a Man, his Wife, and a 
third Perſon are Joint-Tenants, and 
the third Perſon releaſeth to the 


Husband, 7” CIs 


How 
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The TABLE. 


How .if the third Perſon releaſeth to 


his Wife, Page 57 
Tenants in. Common by Preſcription, 
| Ibid. 


What Actions brought by them, bid. 


& 58 


How an Action "nx by one Tenant in 


Common, his Eke ois and Admi- 
niſtrators, againſt the other, by Stat. 

4 & 5 Anna, c. 16. 58 
The like between Joint-Tenants, 
where one receiveth more than his 


Share, 1 Thid. 
Partners by divers Deſcents, of Actions 
and Partitions by them, 59 
Of Leaſes made by them, 60 


Tenants in Common by divers Titles, 
concerning their Executors, &c. as 
to Chattels Real and Perſonal, 61 

Tenants in antient Demeſne, 22 con- 

FCerning them, 62 

Tenants by Occupancy, 108, 109 

How Occupancy may be prevented, 

* EC. . 


Trees. 
| (Vide Eftovers, Waſte.) 


"Windfalls, who ſhall have them, 161 
What 


le oat. ah 


The TABLE. 
What Property Leſſees have in Trees, 


Page 162 
Concerning Trees cut down by a Stran- 


ger, Did. 
Uſe. Jo” 


U ON leaſing or craniing the Uſe 
of a Pump, -or other Thing, * 


Waſte, 


B* Copybolder makes a Fan 
37 
Waſte by Leſſee relieved | in Chancery, 
88 
C Leaſes PE to hold with- 
out Impeachment of Waſte, Jbid: 
| 226 
Concerning Trees cut; and Houſes 
pull'd down, by Tenant for Life, 161 
Concerning Windfalls, Ibid.. 
Waſte; where the Leſſor may enter 
for Waſte done and where not, 148 
Caution to Tenants againſt — 
ting Waſte, 
By pulling down Houſes or Walls, mag 


id. 

Glaſs- Windows, Wainſcot, or- Doors 
fixed, 228 
By Building a new Houſe, Lid. 
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A 


By Tenants of Parks, Warrens, or 


ee bak, Page 228 
By felling Timber-Trees, double Waſte, 
_ hid. 

Waſte in Houſes, Gardens, or Timber- 
EMS . i. 3 e  ono was 
What Trees are accounted, Due. 
Ae bid. 

Waſte in Willows, Birch,  Hazels, 
Quick- hedge, ce . .. Ibid. 
Waſte by n 230 


Waſte in Woods, Fruit-Trees, &c. Ibid. 
Digging Gravel, Stones, or Mines, Ibid. 
Suffering Sea - Banks, Cc. to decay, 


Tbid. & 231 
By converting into Wood or Meadow, 
| Tbid. 

The Puniſhment and Forfeiture in 
Waſte, Ibid. 
How the Action lies, id. 
Not againſt — or Tewdve by 
Elegit, e eie 
Not againſt Tenant at Will, 232 
But againſt a Tenant in Mortgage, 
Ibid. 


or 2 Writ of Reparation among Joint- 


Tenants, 5 Ibid. 
Where, upon Landlord's Covenant to 
repair, Leſſee may cut Timber, 232 
Who mult have the Action for Waſte, 

| 74 Ibid. 
4 Who 


The TABLE. 
Who muſt join in the Action, Page233 
Of a Surrender after Waſte committed, 
Ibid. &. 236 
If Waſte be committed by a Stranger, 
| oy 
If by one againſt whom the Tenant 
can have no Remedy, 238 
If where the Landlord covenants to 
deliver Timber, but fails, 233 
If it be to be taken out' of the Lands, 
Wy 
Waſte committed by the Husband, 
and Wife puniſhed, &c. bid. 
Where, after his Leaſe, the Reverſion 
is granted away, bid. & 235 
Leaſe determines pending wa Action, 
235 
Recovery upon the Death of Ceſtui 
que vie aſter Waſte, bid. 
What! ſhalt be recovered upon Waſte 
in Woods, FIR) bid. 
So in Houſes or Hedge- Rows, 305, 306 
Pleas in Bar to Writ of Waſte, IId. 
That he rebuilt nine an Action 
brought, 2240 
Abatement of the Writ in Waſte, 236 
Where the Tenant grants a Rent- 
charge, and after commits Waſte, 237 
Where Action lies after a Releaſe, [bid. 
Plea that a Grantee hath nothing in 
the Reverſion, 238 


Waſte 
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Waſte by Leſſee before his Term be: 


gins, | Page 238 
If Houſe be uncovered before his En- 

try, = 406; 
Where the Waſte happens by ſudden 
Tempeſt; @c. Ibid. & 239 
Who al have the Timber, Cc. 239 
Of rebuilding it by the Tenant, id. 
Of removing Furnaces, | Tbid, 
Digging Land, Cc. for bettering the 
_- Ground, ” - - ab 
Forfeiture by Copyholder for Waſte, 


pep 
| Wood. | 
(Vide antea Waſte. ) 


Some Obſervations. upon the States 
concernivg'the cutting, ſpoiling, and 


ſtealing of. Wood, 241, Cc. 
Wows.. 5 
of Words amounting to a Gant, 
374 
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